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QUESTIONS PRESENTED. 

In the opinion of the appellees on whose behalf this brief 
is filed, the principal questions presented on this appeal are 
as follows: 

1. Whether successor trustees appointed directly by and 
under a will, who sold the property involved in this action 
pursuant to an express power of sale granted to them in 
the said will, were required to seek court approval or rati¬ 
fication of the sale, either under the relevant legal prin¬ 
ciples governing the exercise of a testamentary power of 
sale or under the facts of this case in relation to a prior 
equity cause wherein the District Court retained a limited 
jurisdiction. 

2. Whether the successor trustees herein sold and con¬ 
veyed the property in strict pursuance of their power of 
sale and without any abuse of discretion in exercising that 
power. 

3. Whether the trial court erred in finding as a matter of 
fact that the appellees did not, nor did any of them, con¬ 
spire to sell the property at a price less than the best price 
obtainable or less than the fair market value of the land, 
and that none of the appellees practiced any fraud or deceit 
in connection with the sale of the land. 

4. Whether the trial court wrongly excluded any com¬ 
petent and material evidence. 

5. Whether the trial court erred in advancing this case 
for trial and in compelling its prompt disposition. 
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BRIEF ON BEHALF OF APPELLEES RIOOS PARK 
LAND CO. INC., MORRIS POLLIN, DAN POLLIN, 
JACK POLLIN, ABE POLLIN, LAWYERS TITLE 
INSURANCE CORPORATION, FRANK W. MARSA- 
LEK, F.MIX.TE K. BUCT, HENRIETTA K. EVANS, 
MICHAEL M. DOYLE, THOMAS F. BURKE, 
CHARLES W. BUCY, CHARLES M. PLUNKERT, 

C. M PLUNKERT & CO., PLUNKERT & MADDOCK, 
INC., AND MARY E. SPINKS. 


David F. Smith filed this action in the District Court, 
and has appealed it, in proper person—purportedly on be¬ 
half of eleven persons (not including himself) who are re- I 
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maindermen under a testamentary trust. As the pretrial 
statement shows (Appellees’ Appendix, p. 5) he attempted 
without success to get “at least twenty” lawyers to take this 
case. He was unsuccessful in getting counsel and therefore 
tried the case himself, although he was the principal wit¬ 
ness for the plaintiffs. In his complaint he charges seven¬ 
teen of the twenty defendants with fraud, deceit, and con¬ 
spiracy; and to these charges, he adds, on appeal, accusa¬ 
tions of bribery and perjury. 

As appears from Schedule A, appended hereto, Mr. 
Smith’s brief on appeal violates a great many of this 
court’s rules governing the form and content of such briefs. 
Further, as will appear from references to the record made 
throughout appellees’ brief, the brief of Mr. Smith contains 
numerous outright misstatements of fact. For these rea¬ 
sons, Mr. Smith’s brief on appeal would be subject to a mo¬ 
tion to strike. However, this action constitutes a lis pen¬ 
dens on valuable real estate and delay in having it promptly 
heard and disposed of by this court upon its merits would 
be almost ruinous to certain of the appellees. Therefore, 
no motion to strike is made. However, it is suggested that 
this court might properly take the above facts into account 
in considering the advisability of affirming or dismissing 
ex mero motu. 

In any event, the many misstatements of fact in Mr. 
Smith’s brief make it necessary for appellees to set out a 
complete counter statement of the case. 

COUNTER STATEMENT OF THE CASE. 

David F. Smith filed this action in the District Court as 
purported guardian ad litem of three of the minor plain¬ 
tiffs and next friend of the fourth (he being their father). 
The minor plaintiffs are remaindermen in a trust estab¬ 
lished under the will of Louis Kolipinski, deceased. The 
action is claimed to be brought not only on behalf of Mr. 
Smith’s four children who are grandchildren of Louis 
Kolipinski, but on behalf of seven other grandchildren of 
said testator similarly situated. 
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Mr. Smith was not and is not guardian ad litem for his 
minor children in this action. He was appointed guardian 
ad litem for three of them in the year 1935, in Equity Cause 
#59573, an action which had little, if any, relation to this 
case except that it too involved the will of Louis Kolipinski, 
deceased. 1 

In the present case Mr. Smith attacked a sale of approxi¬ 
mately eighty-two (82) acres of unimproved land in the 
District of Columbia, which was conveyed on July 14,1950, 
by the defendants Emilie K. Bucy and Henrietta K. Evans, 
successor trustees under the Kolipinski will, to the defen¬ 
dant Riggs Park Land Co. Inc. for approximately $573,400. 

Mr. Smith’s principal charges can be summarized as fol¬ 
lows: 2 

1. He claims that court approval or ratification of the 
sale was necessary. Such approval admittedly was not pro¬ 
cured by the defendant successor trustees of the Kolipinski 
trust who made the sale pursuant to and in strict conform¬ 
ity with a power of sale granted under the will 

2. Mr. Smith asserts that all of the defendants except 
Perpetual Building Association and Crowell and Scrivener, 
its trustees, conspired to defraud the minor plaintiffs by 
selling the property at less than its fair market value, and 
$67,158 less than an alleged offer claimed by Smith to have 
been received from one J. B. Shapiro prior to consumma¬ 
tion of the sale. The defendants denied that the property 
was sold for less than its fair market value and denied that 
any higher offer was ever received for the property. 

3. Mr. Smith asserts that in furtherance of the above 
mentioned conspiracy: 

(a) The defendants Mensh and Plunkert (real es¬ 
tate brokers making the sale) paid the defendants 

l See the Appeal of Equity Cause #59573, reported in Evans v. Ocker- 
shausen, 69 App. D. C. 285, 100 F. (2d) 695. 

a See pretrial statement, approved and signed by counsel for all parties, 
Appellees Appendix, 1. 
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Doyle, Burke and Charles W. Bucy (attorneys for the 
defendant trustees of the Kolipinski trust) the sum of 
$10,000 out of the real estate commission due Mensh 
and Plunkert in the sale, allegedly in order to obtain 
a contract for sale of the property from the defendant 
trustees without regard to the above alleged higher 
offer or the fair market value of the land; 

(b) The defendants Pollin and Riggs Park Land Co. 
Inc., prior to the execution of the sales contract, are 
alleged to have agreed to reimburse the defendant 
brokers Mensh and Plunkert for said $10,000 and to 
pay them an additional sum equal to 1% of the pur¬ 
chase price; 

(c) The defendants Lawyers Title Insurance Cor¬ 
poration and its title officer Frank W. Marsalek (who 
examined title to the property in connection with the 
sale) are alleged to have promised to notify Mr. Smith 
in advance with respect to the necessity or lack of ne¬ 
cessity of court approval of the sale so that Mr. Smith 
would have an opportunity to file suit to prevent the 
sale, and this promise is alleged to have been made 
fraudulently without the intent to keep it and that it 
was not kept. 

By an amendment to the complaint Mr. Smith added as 
defendants Mary E. Spinks, Plunkert & Maddock, Inc., a 
corporation, and C. M. Plunkert & Company, and com¬ 
plained that Mary E. Spinks, acting as a “straw” for 
Plunkert, had in December, 1950, fraudulently transferred 
certain property to the Riggs Park Land Co. Inc., in ex¬ 
change for a portion of the property purchased by that 
company from the Kolipinski trustees, pursuant to an 
agreement made between Plunkert and the defendants 
Pollin alleged to have been made prior to April 21, 1950, 
the date of the contract of sale; all as additional fraudu¬ 
lent compensation to the broker Plunkert for services in 
connection with the procurement of the contract of sale. 
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It is not deemed necessary here to state in detail the de¬ 
nials of the various defendants to the allegations of Mr. 
Smith’s complaint. Suffice to say that all charges of fraud, 
conspiracy and misconduct were denied and, as will he 
shown hereafter, were disproved at the trial. 

Mr. Smith’s complaint was in four counts. In the first 
count the principal relief sought was rescission. The sec¬ 
ond count was abandoned at pretrial. In the third count 
Mr. Smith sought a money judgment in the amount of 
$410,000 as damages against the defendants Pollin, Riggs 
Park Land Co. Inc., Doyle, Burke, Charles W. Bucy, 
Mensh, Plunkert, Marsalek, Lawyers Title Insurance Cor¬ 
poration, Emilie K. Bucy and Henrietta K. Evans. In the 
fourth count Mr. Smith sought a money judgment against 
the defendant attorneys Burke, Doyle and Charles W. Bucy 
in the amount of $10,000, representing the amount of at¬ 
torneys’ fees received by them in the transaction. 

At the pretrial hearing, upon the request of Mr. Smith 
and with the consent of the defendants, the court appointed 
three expert appraisers, whose names were suggested to 
the court by Mr. Smith himself, to make an appraisal of 
the property sold as of April 21, 1950. (Tr. 455-458.) 
These appraisers, Charles C. Koones, Wm. M. Throckmor¬ 
ton and Robert W. Savage, duly filed their appraisal, which 
is of record in this action (Appellees’ Appendix p. 17), re¬ 
porting that in their opinion the cash fair market value of 
the property was $553,000. As heretofore stated, the sale 
price was $573,400. 

The pretrial court denied a request of Mr. Smith that 
the court “draft” counsel to represent him, on the ground 
that it was without power to do so. (Tr. 438.) The defen¬ 
dants all agreed that they would make no objection to Mr. 
Smith appearing as a witness in the case as well as coun¬ 
sel and that they would make no comment to the jury on 
this. (Tr. 441.) 

The action came on for trial before Judge HoltzofF, who 
impanelled a jury to hear the two damage counts in the 




complaint, it being agreed by the parties that the evidence 
would proceed simultaneously on the damage counts and the 
count for rescission. At the conclusion of plaintiff’s case 
(Tr. 372) the court then granted a motion of the defen¬ 
dants for a directed verdict against the plaintiff on the 
said damage counts and discharged the jury. Mr. Smith 
then stated to the court that he had completed his evidence 
on the count for rescission, except upon the issue of dam¬ 
ages relating to rescission, and the court stated that it 
would defer a hearing on the question of such damages un¬ 
til it had passed upon the primary issue, that is to say, 
whether or not rescission should be granted. After admit¬ 
ting certain evidence on behalf of the defendants the court 
made findings of fact and conclusions of law and entered a 
judgment dismissing the complaint. 

Counsel for appellees believe that a detailed discussion of 
the evidence adduced at the trial can more conveniently be 
presented in the argument of the various questions involved 
rather than by elaboration of this counter statement of the 
case. Suffice it for the moment to say that the evidence 
showed that (1) the defendant trustees, as successor trus¬ 
tees directly appointed by the will, sold the property pur¬ 
suant to a power of sale under the will and in strict accor¬ 
dance with said power, at the best obtainable price which 
was not less than its true market value; (2) no higher offer 
was ever made for the property prior to the conveyance of 
the property under the contract of sale; (3) the defendant 
trustees insisted at the time of sale that the fees of their at¬ 
torneys amounting to $10,000 be paid out of and charged 
against the brokerage commission on the sale, in order to 
save money for the trust estate; (4) there was no fraud or 
duplicity on the part of the brokers and the purchasers did 
not pay or agree to pay any compensation whatever to the 
brokers for their services in procuring the sale; (5) there 
was no material evidence offered by the plaintiff which was 
excluded by the trial court; and (6) there was no fraud or 
deceit practiced by any of the defendants, nor did any of 
them enter into any conspiracy. 
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SUMMARY OF ARGUMENT. 

There was no occasion for the Kolipinski trustees to ob¬ 
tain court approval or ratification of the sale involved in 
this action, for where a power of sale is granted to trustees 
under a will, as in the instant case, that power may 
properly be exercised by the trustees in accordance with 
its terms. In the instant case the defendants Emilie K. 
Bucy and Henrietta K. Evans were successor trustees un¬ 
der the Kolipinski will, and as such were granted the powers 
which were vested by the will in the original trustee. The 
will authorizes the trustee and successor trustees to sell 
and convey property belonging to the estate at any time, 
and to pass good title to the purchaser, provided any such 
sale be made for not less than two and one-half times the 
assessed value of the property. Here the sales contract of 
the Kolipinski trustees was for a price nearly five times the 
assessed value of the property. 

There is nothing in the final decree in Equity Cause 59573 
entered on the mandate from this court in Evans v. OcTcer- 
shausen, supra, which in any way limits the power of sale 
granted under the will or which requires the Kolipinski 
trustees to submit their contract of sale to the court for 
ratification. The sales price was fair and there was no 
abuse of discretion in the exercise of the trustees’ power. 
Despite the repeated assertions of the appellant in his brief 
that the trustees refused a higher offer for the property, 
the reeord shows that no higher offer of any kind was ever 
made. 

Even if a higher offer for the property had been made 
after the Pollin contract had been entered into, as alleged 
by Smith, the trustees would have been bound by the Pollin 
contract and would have had no right to repudiate it. 

There was no fraud or deceit whatever practiced by any 
of the defendants in connection with the sale. The $10,000 
payment to the seller’s attorneys made out of the brokers’ 
commission was made with the knowledge, insistence and 
approval of the Kolipinski trustees themselves and resulted 
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in'a saving to the trnst estate of attorneys’ fees which 
otherwise wonld have been properly chargeable against the 
estate. The brokers did not receive any secret commissions 
from the buyer, nor did they or any of the defendants prac¬ 
tice any fraud or deceit. 

The evidence which appellants assert the trial court im¬ 
properly excluded was all either incompetent or immaterial 
Nor did the trial court prevent appellants from offering 
evidence before disposing of the case, nor did it err in ad¬ 
vancing it for prompt trial and disposition. Appellant was 
given every protection in his procedural rights. 


ARGUMENT. 


L 

THE PROPERTY WAS PROPERLY SOLD BY THE DEFEN¬ 
DANT TRUSTEES WITHOUT RECOURSE TO THE 
COURT FOR APPROVAL OR RATIFICATION. 

A. Where a power of sale is granted to trustees under a 
will, that power may properly be exercised without re¬ 
course to the courts for approval or ratification. 

The settled rule of law in this respect is thus stated in 
Bogert on Trusts , 2nd Ed., Sec. 741: 

It is axiomatic that a settlor may, and very fre¬ 
quently does, grant to his trustee a power of sale of 
part or all of the trust property in express terms. • * # 
If such an express power of sale is vested in the trus¬ 
tee, he has no need to apply to a court for permission 
to sell or for approval of his contract or conveyance. 
[Citing numerous cases.] 

Typical of the many cases where this view is enunciated 
is Kramme v. Mew show, 147 Md. 536, where the court de¬ 
clared that: 

• * • the trustee to whom land has been devised in trust 
with a power to sell derives his appointment and his 
power from the testator by virtue of the will, and so 
he may sell without the sanction of the court, and his 
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discretion in the manner of sale will not be controlled, 
except in the event of its clear abnse or of bad faith, 
resulting in injury to the trust estate. 

The sound rationale underlying this rule is thus ex¬ 
pressed in American, Jurisprudence, Trusts, Sec. 287: 

So long as a trustee acts in good faith and within the 
limits of sound execution of the trust vested in him, a 
court of equity will not undertake to substitute its dis¬ 
cretion for that of the trustee. • • • it will not, with¬ 
out cause, interfere to control a trustee in the exercise 
of a discretion vested in him. [Citing many cases, in¬ 
cluding Shelton v. King, 229 U. S. 90, 57 L. ed. 1086, 
33 S. Ct. 686.] 

Moreover, it is said in Bogert on Trusts, 2d Ed., Sec. 
742: 


If a trustee has a discretionary power of sale, he may 
ask the court for advice with respect to the time and 
manner of the execution of the power, and, if there are 
real problems, the court will assist him; but the court 
unit not do his work for him, and it will be loath to up¬ 
set the results of the honest use of his judgment. 
[Emphasis added.] 

This court in De Marco v. Kertz, 80 U. S. App. D. C. 204, 
151 F. (2d) 305, has confirmed the fact that an express 
power of sale may be exercised by a fiduciary without re¬ 
course to the courts, barring statutory requirements to the 
contrary. There this court recognized that when a testator 
directs sale of his real estate in the discretion of the execu¬ 
tor, no recourse to the courts is necessary, unless required 
by statute—as is required of executors (but not trustees) 
by the District of Columbia Code (1940) Sec. 18-604. 
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B. The defendant trustees in the instant case sold and con¬ 
veyed the property in strict pursuance of their power 
of sale. 

(With respect to this point appellees desire the court 
to read: Plaintiffs 7 Exhibit No. 2, Appellees 7 Appen¬ 
dix p. 20; Plaintiffs 7 Exhibit No. 10a.) 

Mr. Smith offered in evidence the will of Louis Kolip- 
inski, deceased, who died in the District of Columbia on 
December 15, 1914. 1 By it the testator left his resid¬ 
uary estate, including the property involved in this 
action, to his wife in trust until the death of his wife and 
children, provided that if the testator 7 s wife should marry 
again after his death and his two oldest children should 
then have arrived or should thereafter arrive at their 
majority, the said two oldest children were appointed trus¬ 
tees “with the same power and authority as herein given 
and granted 77 unto the testator’s said wife, as trustee. In 
1918, approximately four years after the testator’s death, 
his widow married Louis F. C. Ockershausen. The two 
oldest living children of the testator are the defendants 
Emilie K. Bucy and Henrietta K. Evans, the younger of 
whom attained her majority on September 15, 1925. These 
defendants were acting as successor trustees under the will 
of the testator at the time of the sale of the property in¬ 
volved in this action. 

The will of Louis Kolipinski contains the following au¬ 
thorization to his trustee and successor trustees for sale 
of real estate belonging to the testator’s estate: 

For the purpose of carrying out the full provisions 
of this my last will, it is my intention that my real 
estate shall be preserved as a whole for the benefit, 
support and maintenance of my said wife Ella M. and 
my children during their lives; but occasions may arise 
when a part or the whole of my real estate may be sold 
at a great advantage. I therefore authorize and em¬ 
power my said trustee to sell any part, or the whole of 


l Evan* v. Oclcershausen, 69 App. D. C. 285, 287. 
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my said real estate at any time for a snm not less than 
two (2) and one (1) half (^) times the then assessed 
value of my said real estate and to transfer and con¬ 
vey to the purchaser or purchasers a perfect title. But 
my said trustee is not authorized to Mortgage any part 
of my real estate for any purpose. 

On April 21, 1950, the defendants Emilie K. Bucy and 
Henrietta K. Evans, as successor trustees under the Kolip- 
inski will, entered into a written contract with Morris and 
Dan Pollin for the sale to said defendants of the land in¬ 
volved in this action, at the price of $7,000 per acre, all cash, 
settlement to be made within ninety days from April 21, 
1950. (Exhibit 2, Appellees’ Appendix, p. 20) A deposit 
of $50,000 was made by the purchasers on account of the 
purchase price. On July 14,1950, pursuant to this contract, 
the defendant trustees delivered their executed deed, 
through the defendant Lawyers Title Insurance Corpora¬ 
tion to the defendant Biggs Park Land Co. Inc., as nominee 
of the defendants Morris Pollin and Dan Pollin, and re¬ 
ceived through said Title Company for the account of said 
sellers the full cash purchase price for the property which, 
calculated at $7,000 per acre, amounted to $573,435.52 
(Plaintiffs’ Exhibit 10a.) The then assessed value of the 
property was $120,167. It will be noted that the sale 
price was nearly five times the property’s then assessed 
value. 

From the foregoing recital it is apparent that the prop¬ 
erty here involved was sold and conveyed by the defendant 
trustees in strict accord with the power of sale granted 
under the will. 
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C. There is nothing in Equity Cause No. 59573 entered on 
the mandate from this court in Evans v. Ockershausen, 
supra, which limits the power of sale granted under the 
will or which requires submission of the contract of sale 
to the court. 

Mr. Smith urges that because of a provision in the final 
decree in Equity Cause No. 59573 in the District Court con¬ 
struing the Kolipinski will, no part of the trust property 
could thereafter be sold without court ratification. There 
is no justification for this contention in the court’s decree 
or in the practice of handling trust estates in this jurisdic¬ 
tion. In said equity cause no sale of real estate was in¬ 
volved, and the power of sale in the will was not construed. 

The provision in the final decree on which Mr. Smith 
relies is as follows: 

• • • 

8. Jurisdiction of this cause and of the parties is 
hereby retained for such further instructions or relief 
as the Trustees, or their successors, or any of the 
beneficiaries of said trust estate may hereafter require. 
(Emphasis added.) 

• • * • • 

The language of that provision is plain and unequivocal. 
It reserves jurisdiction in the court for the single purpose, 
and to the sole extent, of allowing the trustees or bene¬ 
ficiaries to petition the court for instructions or other re¬ 
lief. The court did not purport to assume an affirmative 
supervisory jurisdiction, that is to say, to require that the 
trustees seek the instructions or the ratification of the court 
for their acts as trustees. Bather, it gave them the privi¬ 
lege of consulting the court if they desired so to do—a 
definite privilege in view of the rule, set forth above, that 
courts will not ordinarily substitute their discretion for 
that of a trustee, or do his work for him, even at his 
instance. 

This court, itself, in the recent case of Smithson v. Cal¬ 
lahan, 78 U. S. App. D. C. 355, 141 F. (2d) 13, has drawn 
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a clear distinction between an affirmative supervisory ju¬ 
risdiction over trusts, on the one hand, and the silent vigi¬ 
lance of the court against abuses of fiduciary powers, on 
the other. In that case this court held that a court-ap¬ 
pointed successor trustee, under bond, need not file annual 
reports under Local Civil Rule 22(a), which then required 
such reports of all fiduciaries administering estates “un¬ 
der supervision of the court.’* This court said that the 
phrase “under the supervision of the court,” “implies 
more than power in the court to intervene, in its discretion, 
in order to prevent or redress improper action by the trus¬ 
tee * * *. It implies a duty in the trustee to consult the 
court before taking action. ” (Emphasis added) Clearly, 
there is an equally valid distinction between supervisory 
jurisdiction, as so defined, and an advisory jurisdiction, so 
to speak, whereunder the court emerges from its silent vigi¬ 
lance only to the extent of offering its advice, if and when 
desired by the trustees. 

The holding in Smithson v. Callahan, supra, rested upon 
the above-quoted definition of court supervision as neces¬ 
sarily involving a duty in a trustee to consult the court 
before taking action. As a result of that decision, Rule 
22(a) was amended into its present more extensive form, 
wherein it requires that: 

A fiduciary charged with the care or administration 
of property, appointed by the court or required to file 
bond with it for faithful discharge of his trust, or 
otherwise acting under the authority, supervision or 
direction of the court, shall account and report as 
herein provided, unless said fiduciary be acting under 
the probate branch of the court. 

Despite the extension of the rule to embrace court-ap¬ 
pointed or bonded trustees, it does not embrace the Kolip- 
inski successor trustees herein, for they are neither court- 
appointed nor under bond. They are directly appointed by 
the will itself. Further, the clear definition of supervisory 
jurisdiction in Smithson v. Callahan, supra, stands as good 
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law today. Thus in no sense can the Kolipinski trustees 
be viewed as under the affirmative supervisory jurisdic¬ 
tion of the court—neither under statute, nor under case 
law, nor under the relevant rules of court. 

n. 

THERE WAS NO ABUSE OF DISCRETION BY THE TRUS¬ 
TEES IN THEIR EXERCISE OF THE POWER OF SALE. 

A. The sale price was fair. 

(With respect to this point appellees desire the court 
to read the following pages of the reporter’s tran¬ 
script: 71, 288, 289, 305, 333, 334, 350, 392, 444; also, 
Defts.’ Exh. 1, Appellees’ App. 17.) 

The defendant trustees sold the property for $7,000 an 
acre or a total of $573,435.52. Mr. Smith contends that the 
property was worth $12,000 an acre, or a total of approxi¬ 
mately $984,000.00. Upon Mr. Smith’s request the pretrial 
court appointed three appraisers, who had been nominated 
by Mr. Smith himself (Tr. 458) to value the property for 
the court. These appraisers filed their report in the action 
stating that in their opinion the property was worth $6,750 
an acre, or a total of $553,000. (Defts.’ Exh. 1, Appellees’ 
App. 17) 

Mr. Smith sought to prove by his own testimony, and no 
other, that the price at which the property was sold was 
inadequate. He purported to qualify himself as an expert 
on sales of real estate, although it is apparent from his 
testimony (see Tr. 305 and 333) that he was not so qualified. 
He stated on cross-examination that he had tried for some 
time to obtain a purchaser for the Kolipinski property at 
a price greater than that at which it was sold; but aside 
from the alleged offer of Shapiro Mr. Smith admitted 
that he was unable to get any offer for the property. (Tr. 
288) Mr. Smith offered testimony regarding sale at 
higher prices of certain small tracts in the neighborhood, 
which sales are dealt with in the appraisers’ report filed in 
the case. These other tracts were not comparable to the 
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Kolipinski tract which was *‘ back land” having a frontage 
of only 330 feet on Riggs Road, and a 466 foot frontage on 
Sargent Road, and which at the time of sale was without 
water or sewer or streets and which required a large 
amount of grading and clearing before it could be used 
(Tr. 71, 350.) 

The trial court considered the testimony presented by 
the plaintiff, and based upon this testimony found “that 
the sale of said tract was not made at an unreasonably low 
price.” (Finding of Fact No. 17, Appellees’ App. 15.) 
This finding was fully justified by the evidence. 

B. No higher offer for the property was ever made. 

(With respect to this point appellees desire the court 
to read pages 3 to 10 of the Memorandum annexed to 
the brief of appellee Mensh.) 

Despite the fact that Mr. Smith asserts categorically in 
his brief some seventy-five times or more that a higher offer 
was made for the property by J. B. Shapiro after the date 
of the execution of the contract and prior to the delivery 
of the deed, the evidence in this case is directly to the con¬ 
trary. As the trial court properly found (Finding of Fact 
No. 16, Appellees’ App. 14): 

There is no evidence that at any time prior to the 
execution by the defendant trustees of the aforesaid 
contract of sale for said Kolipinski tract, or the deliv¬ 
ery of the deed of conveyance pursuant to said contract, 
was any offer made for the purchase of said land at 
a price of $67,158 higher than the Pollin offer, or was 
any other higher price offered than the price for which 
the property was sold. 

The only affirmative evidence offered by Mr. Smith which 
he now asserts supports his statement on the subject of the 
“higher offer” is his own testimony to the effect that after 
the contract of sale of April 21, 1950 was made by the trus¬ 
tees he, Smith, had a conference with Shapiro and that 
Shapiro stated he would be willing to offer $7,700 per acre 
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for the property, 29% cash, and the balance over a period 
of years, to be secured by a deed of trust. (Tr. 245-248.) 
Smith admitted he never obtained a written offer from 
Shapiro or anybody else. (Tr. 288.) 

Shapiro himself was called to the stand by Smith and 
vigorously and repeatedly denied that he had ever made 
an offer of any description for the property. For 
example, when Smith asked him (Tr. 202) “You made 
no offer of any kind on the first occasion when I was in your 
office?” Shapiro replied “None whatever.” And when 
Smith pressed him again, asking him (Tr. 204), “And on 
the second occasion did you make an offer?” Shapiro re¬ 
plied, “No, absolutely not. At no occasion. Never did I 
make an offer to you—never.” And later, Shapiro repeated 
(Tr. 204), “I have always refused to make you an offer. 
I don’t know how many times.” 

David G. Bress, a member of the bar of this court, whom 
Smith had tried to interest as possible counsel for the plain¬ 
tiffs in the case, testified for Smith that he had interviewed 
Shapiro and that Shapiro declared that in his interviews 
with Smith he had 

• * • indicated an unwillingness to make any offers in 
competition with other offers, but that if an offer, a 
contract signed by the owners was brought to him for 
1 10% more than $7,000 per acre, and there would be no 
commisison payable, that he would have some interest 
in discussing the matter further. He showed some in¬ 
terest, but he never made any offer * * • (Tr. 240) 

Irvin Goldstein, another member of the bar, who also had 
been asked by Smith to represent him, testified that he also 
interviewed Shapiro, but that Shapiro stated to him that 
he didn’t care to discuss the subject. (Tr. 281) 

There was in fact no higher offer. (See Smith’s testi¬ 
mony, Tr. 288, 289.) 
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C. The trustees were bound by the Pollin contract at the' 
time a higher offer from Shapiro was allegedly made. 

(With respect to this point appellees desire the 
court to read the following pages of the reporter’s 
transcript: 198, 199, 202, 204, 206, 208, 209, 236, 

288, 289.) 

As detailed above, it appears clearly on the face of the 
record herein that no offer—higher than the Polinas’ offer 
or otherwise—was ever made for the property in question. 
But even if Shapiro had made a higher offer, as Smith 
claims, the trustees could not lawfully have accepted it; 
for Smith testified that Shapiro made his offer “about 
June 6, 1950” (Tr. 236), several weeks after the trustees 
had entered into a binding contract of sale with the defend¬ 
ants Pollin on April 21, 1950 and had accepted from the 
Pollins a $50,000 cash deposit on account of the sales price. 
At that time the trustees were unequrvocably bound by 
their contract with the defendants Pollin. Yet Smith con¬ 
tends they could and should have repudiated their contract 
in order to accept the alleged higher offer. That conten¬ 
tion is completely without merit. Were the trustees to 
repudiate the Pollin contract, they would place themselves 
in a position indefensible legally or morally. 

It is true, as Smith’s quotation therefrom evidences 
(Brief p. 61) that some support for his contention is pro¬ 
vided by Bogert an Trusts, Sec. 745. But the generalization 
on the subject in Bogert stood, when written, on the nar¬ 
rowest of foundations in case law—foundations which 
since then have been swept away. 

Bogert cited three cases in support of the generalization: 
two Pennsylvania cases, and one Maine District Court case. 
In the first Pennsylvania case cited, Kane v. Girard Trust 
Co., 351 Pa. 191, 40 A. 2d 466, the court held that testa¬ 
mentary trustees, privately offering real estate for sale un¬ 
der an express power of sale, must repudiate a contract of 
sale if a higher offer is made thereafter but prior to deliv¬ 
ery of the deed. But there the court did not purport to 
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base its decision upon the general common law, nor upon 
cases of any other jurisdiction, but solely upon prior Penn¬ 
sylvania decisions. And this line of authority in Pennsyl¬ 
vania was erased at one stroke by the Act of May 24,1945, 
P. L. 944, 20 P. S. secs. 818, 819, which provided in part 
that: 

1 _ 

When a fiduciary shall hereafter make a contract 
not requiring approval of court, or when the court shall 
hereafter approve a contract of a fiduciary requiring 
approval of court, neither inadequacy of consideration, 
nor the receipt of an offer to deal on other terms shall, 
except as otherwise agreed by the parties, relieve the 
fiduciary of the obligation to perform his contract . . . 
(See In re Brereton’s Estate, 355 Pa. 45, 48 A. 2d 868, 
holding this statute constitutional) 

The second Pennsylvania case cited by Bogert, In re 
Herbert’s Estate (1947), 356 Pa. 107, 51 A. 2d 753, was 
decided after the passage of the above-quoted statute, but 
the court there stated that: 

This case arose before the passage of the Act of May 
24,1945 • • • which, according to its express provision, 
became effective only upon its enactment. The present 
controversy, therefore, * * * must be adjudicated under 
the decisional law as it existed prior to the enactment 
of that statute. 

It is significant that Mr. Smith failed to show to this court 
the present state of the law in Pennsylvania by omitting 
any reference to the statute and by omitting the above lan¬ 
guage from his long quotation from In re Herbert’s Estate, 
supra. 

As for the single Maine District Court case cited, 
Chauvenet v. Merchants Nat. Bank, (1942) 43 F. Supp. 907, 
that case provides little support for Smith’s contention, 
since it recognizes that a suit for damages would lie against 
trustees who repudiated a contract in order to accept a 
higher offer and since the court cites no authority but a 
generalization in Scott on Trusts which, in turn, is based 
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upon the citation of a single Pennsylvania case, decided 
prior to the above-quoted statute. 

Thus it appears that in no American jurisdiction at the 
present time is the law affirmatively in. accordance with 
Smith’s contention. And while there is no square authority 
either way, there is vigorous support for the contrary view 
in the dissent to the majority opinion in Kane v. Girard 
Trust Co., supra —a dissent which called for, and appar¬ 
ently initiated, the legislative reversal of the Pennsylvania 
rule then in force. In that dissent, filed by three judges, 
including the Chief Justice, it was said in part: 

In the absence of fraud, accident or mistake, and 
when the sale price is adequate, we can discover no 
reason why an honest sale made by a fiduciary should 
be set aside merely because of a subsequent higher 
offer. A beneficiary is not sacrosanct and a fiduciary 
ought not to be permitted to repudiate his contract any 
more than he could do if he were acting as an individ¬ 
ual. Curiously enough, the effort to benefit trusts and 
persons under disability, under the above principle, has 
in fact worked to their detriment, as evidenced by the 
results, because of the uncertainty in the fiduciary sales 
of real estate. 

The point is really not now before this court for decision, 
since no higher offer was made in this case after the con¬ 
tract of sale was entered into. (Tr. 198, 199, 202, 204, 206, 
208, 209, 288, 299.) But if and when this question should 
arise in this court, it would be one of first impression, and 
appellees respectfully submit that this court should base its 

decision upon the sound reasoning in the dissenting opinion 
above-quoted. 


D. The sale was in the best interests of the infant remain¬ 
dermen and this court should not permit Mr. Smith to 
do acts as next friend which are at variance with the 
infants’ interests. 

It is well settled that a next friend’s actions aTe always 
subject to the supervision of the court. A next friend has 
no inherent right to conduct litigation if the court finds that 
such actions are not in the best interests of the infant he 
purports to represent 

See: Bertinelli v. Galoni, 331 Pa. 73, 200 A. 58, 118 
A. L. R. 398 

Russell v. Hicks, 85 F. Supp. 281, D. C. W. D. 
Mich. (1949) 

Kingsbury v. Buckner, 134 U. S. 650, 33 L. ed. 
1047,1058,10 S. Ct. 638 

American Jurisprudence, Infants, Sec. 118 

The four minor plaintiffs in this complaint are children 
of Eleanore Kolipinski Smith and David F. Smith, the lat¬ 
ter purporting to act for them as their “next friend.” 
David F. Smith was divorced from Eleanore Kolipinski 
Smith by the District Court of the United States for the 
District of Columbia on April 28,1941, and permanent cus¬ 
tody of the four minor plaintiffs in this action was awarded 
to and now reposes in their mother Eleanore Kolipinski 
Smith with whom they reside. (Tr. 285) The remaining 
seven grandchildren of the testator, for whose benefit Mr. 
Smith purports to bring this action, are children of the de¬ 
fendants Emilie K. Bucy, Henrietta K. Evans and of Louis 
X. Kolipinski, the latter recently deceased. It is pertinent 
to note that the sales contract involved in this action which 
Mr. Smith now attacks was specifically approved and con¬ 
sented to in writing by Emilie K. Bucy, Henrietta K. 
Evans, Eleanore Kolipinski Smith and Louis X. Kolipinski, 
parents of all the eleven remaindermen for whom Mr. 
Smith now purports to act. It would seem apparent, for 
this reason alone, that the further prosecution of this liti- 


gation is not in the best interests of the infant plaintiffs, 
and that Mr. Smith, who does not have custody of any of 
the infant plaintiffs nor contribute in any way to their sup¬ 
port, is not the person to speak in their behalf. (See affi¬ 
davit of Eleanore K. Smith filed in Misc. No. 286 in this 
court.) 

in. 

THERE WAS NO FRAUD OR DECEIT PRACTICED BY ANY 
OF THE DEFENDANTS IN CONNECTION WITH THE 
SALE. 

It is difficult to segregate in systematic form the vague 
charges of fraud and deceit made by Mr. Smith in his 
brief or to make certain that all of his misstatements in 
this regard are answered. It is believed, however, that 
his principal charges are set forth below: 

A. The $10,000 payment to sellers’ attorneys. 

(With respect to this point appellees desire the 
court to read the following pages of the reporter’s 
transcript: Tr. 100-101,103-110, 357-361, 366, 367.) 

Mr. Smith asserts (Br. 53) that the defendant brokers 
“bribed” three reputable members of the bar of this court 
by paying them the sum of $10,000 to induce them to get 
their clients, the Kolipinski trustees, to approve the sale 
involved in this case. This serious charge was completely 
disproved by the testimony of Smith’s own witnesses. (Tr. 
100-110, 357-361, 366, 367) The facts are simple and there 
was nothing remotely improper in the conduct involved. 
The facts as developed from the testimony of Smith’s own 
witnesses, were succinctly summarized by the trial judge 
in his Finding of Fact No. 9, as follows: 

The aforesaid contract of sale was procured by the 
defendants Sidney Z. Mensh and Charles M. Plunkert, 
licensed real estate brokers in the District of Columbia, 
to whom, for their services, said trustees agreed in the 
written contract of sale to pay a real estate brokers’ 
commission amounting to 5% of the sales price. Shortly 





prior to the execution of said contract of sale the 
i defendant trustees, Emilie K. Bucy and Henrietta K. 
Evans, insisted to the defendants Michael M. Doyle 
and Thomas F. Burke (who with the defendant Charles 
W. Bucy were acting as attorneys for said trustees in 
the matter of said sale) that the fees of their attorneys 
be paid out of the brokers’ commission. This was done 
by the said trustees in order to save money to the trust 
1 estate. Thereupon, and simultaneously with the execu¬ 
tion of said sales contract, the defendants Mensh and 
Plunkert, in the presence of said trustees and with 
their knowledge, insistence and approval, executed a 
written agreement to pay out of their sales commis- 
* sion the fees of said trustees’ attorneys aggregating 
$ 10 , 000 . 

It is submitted that the trial court thereupon properly 
found in its Conclusion of Law No. 3 the following: 

The payment by the defendants Sidney Z. Mensh 
and Charles M. Plunkert of the sum of $10,000 as 
attorneys’ fees out of their commissions as real estate 
brokers in the above mentioned sale to the defendants 
Michael M. Doyle, Thomas F. Burke and Charles W. 
Bucy, who acted as attorneys for the defendant trus¬ 
tees in connection with said sale, was not fraudulent 
or in any manner improper, said payment having been 
made with the knowledge, insistence and approval of 
said defendant trustees, and having resulted in a sav¬ 
ing to the trust estate of attorneys’ fees which would 
otherwise have been properly chargeable against said 
trust estate.” 

The broker Mensh, called as a witness by Smith, testified 
that the brokers “had asked for 10 per cent commission, 
and the attorneys said that the trustees wouldn’t pay that. 
So they started chiseling us, if I can use that word, to 7 1 /2 
per cent, and finally to 6 per cent, and then they said they 
would submit it—that we could submit the contract to the 
trustees again with the six per cent commission, and then 
—well, that is what went on about the commission. * * • 
The next day when they went to sign it, and the trustees 
were there, they just told us they were going to pav 5 ner 
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cent, take it or leave it, and that is it. The Court: Who 
said that? The Witness: Well, the trustees and all those 
present.” (Tr. 100-101.) Mensh also said, “Judge Doyle 
said the trustees wanted the brokers to pay the commis¬ 
sion; they didn’t want to take it out of the estate. * * * 
The attorneys’ fees were to be paid by the brokers and 
frankly we thought they were trying to chisel us again. 
• • • they said that was one of the conditions that the 

trustees would insist on.” (Tr. 103-104.) 

The broker Plunkert, also called as a witness by Smith, 
stated, “they wanted to save the estate the attorneys’ fees, 
so therefore it was required of the brokers to pay the attor¬ 
neys’ fees.” (Tr. 358.) He also stated that the fee agree¬ 
ment was drawn “in the presence of the trustees” (Tr. 
360); that the trustees “said that the attorney fees had 
to be paid out of the real estate commission; that was all” 
(Tr. 367); that the fee agreement “was read to them. And 
they, in turn, read it; each one of them.” (Tr. 367.) 
Plunkert further testified, “there was nothing said that we 
would not have a contract,” unless the attorneys’ fees were 
paid out of the commission. (Tr. 366.) 

It may be added that there is no merit whatever in 
Smith’s contention that the payment by the brokers out of 
their commission of the said attorneys’ fees was in violation 
of the Real Estate and Business Brokers License Act of 
the District of Columbia, D. C. Code (1940), Title 45, Secs. 
1401-1416. As Smith himself admits, (Br. 50) the said act 
expressly provides that it shall not apply to “attorneys at 
law in the ordinary practice of their profession.” There was 
no evidence whatever introduced below which might tend 
to show that the attorneys for the Kolipinski trustees de¬ 
parted from their proper function as counsel for the trus¬ 
tees. At all times before, during, and after the negotiations 
for the sale of the Kolipinski real estate herein involved, the 
said attorneys were engaged “in the ordinary practice of 
their profession,” within the terms of the statute; their 
legal services were performed for and on behalf of the 
trustees and the trustees only; and the sum paid to them 
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by the brokers constituted legal fees due by the trustees 
and not a “bribe”, or a split commission. Mr. Smith would, 
in effect, strike out the exemption of attorneys from the 
Brokers License Act. But he cites no District of Columbia 
cases to support his position—because there are none— 
and the few cases from other jurisdictions which he cites 
are both distinguishable on the facts and irrelevant be¬ 
cause they relate to statutes markedly variant in terms 
from the District of Columbia Act. 

i 

B. The alleged duplicity of the brokers. 

(With respect to this point appellees desire the 
court to read the following pages of the reporter’s 
transcript: 75, 93, 124, 160, 345, 346) 

Mr. Smith alleges that the brokers Mensh and Plunkert 
were in reality acting for the buyers (Tr. 345) and did not 
get the best possible price for the property. There is 
nothing in the record to support this charge. Adlai Mann, 
Mensh and Plunkert, three brokers, called by Smith on the 
subject, all testified that the Pollins were willing to pay 
$7,000 per acre for the property and no more (Tr. 160, 93). 
Mr. Smith asserts that the brokers did not approach any 
prospective buyers but the defendants Pollin. The testi¬ 
mony is to the contrary. (See Tr. pp. 75, 124, 346.) Mr. 
Smith asserts that the brokers’ negotiations with the Per¬ 
petual Building Association regarding the proposed loan 
indicated that the Pollins were willing to pay $600,000 for 
the property. The documentary and oral evidence shows 
this assertion to be untrue (Tr. 82, 92, 93). All negotia¬ 
tions of the Pollins with regard to the property were on 
the basis of a purchase price of $7,000 per acre, and it is 
apparent from Pollins’ letter to Perpetual Building Asso¬ 
ciation and an annexed draft of proposed sales contract 
(Plffs.’ Exhs. 13 & 14) in which the figure of “approximately 
$600,000 ” is mentioned, that this was based upon a rough 
calculation of the estimated acreage of the property at the 
rate of $7,000 per acre. In fact, Mr. Smith’s own testi¬ 
mony shows that he spent some time himself attempting to 
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get a price for the property higher than $7,000 per acre, 
and that he was unable to do so. (Tr. 288-90). 

C. The secret commission alleged to have been paid or 
promised by the Defendants Pollin to the brokers. 

(With respect to this point appellees desire the 
court to read the folio wins: pages of the reporter’s 
transcript: 108-110, 268, 363, 364) 

Mr. Smith asserts in his brief, as he did at the trial, that 
the defendants Pollin, in order to persuade the brokers to 
complete the contract for the sale of the property, fraudu¬ 
lently agreed to reimburse them in the sum of $10,000 for 
the moneys allowed to the defendants Doyle, Burke and 
Bucy, as attorneys, and that the defendants Pollin also 
agreed to pay the brokers an additional commission of 1%. 
His assertion in this regard has no basis except in his own 
unsupported testimony of what Mensh is supposed to have 
told him (Tr. 268). It is denied under oath by the broker 
Mensh and by the broker Plunkert (Tr. 108-110; 363, 364). 
The trial judge who saw and heard all of the witnesses 
elected to believe Mensh and Plunkert. It is submitted that 
such action of the trial court, supported by substantial evi¬ 
dence, is conclusive upon this appeal. 

D. The “Hurried Trip” to New York. 

(With respect to this point appellees desire the 
court to read the following pages of the reporter’s 
transcript: 127-132; 368-371) 

Mr. Smith charges as one of the overt acts in the alleged 
conspiracy to defraud, the conduct of defendant brokers in 
making a hurried trip to New York state in order to obtain 
Mrs. Evans’ signature to the deed conveying the property 
to Riggs Park Land Co. Inc., as nominee of the defendants 
Pollin. This action on the part of the brokers was com¬ 
mendable, not fraudulent. It was a proper service to render 
their clients, the selling trustees. The haste in procuring 
the executed deed was necessary in order that the sellers 
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might comply with their contractual obligation to tender 
settlement under the contract within ninety days from its 
date. 

E. Procurement of the loan commitment from Perpetual 

Building Association. 

(With respect to this point appellees desire the 
court to read the following pages of the reporter’s 

transcript: 137) 

Mr. Smith asserts that because the defendant Mensh as¬ 
sisted in procuring a loan from the Perpetual Building 
Association for the defendants Pollin and Biggs Park Land 
Co. Inc., the proceeds of which could be used to pay part 
of the purchase price of the land in question, the brokers 
were acting fraudulently and against the best interests of 
the sellers. The answer to this is simple and is completely 
covered by Finding of Fact No. 10 of the trial court, which 
was as follows: 

Prior to the execution of the aforesaid contract of 
sale, and in order to procure an offer from the defen¬ 
dants Morris Pollin and Dan Pollin, the defendant 
Mensh obtained from the defendant Perpetual Build¬ 
ing Association a commitment to make a first deed of 
trust loan to be secured on said Kolipinski tract in an 
amount not exceeding $400,000, the notes evidencing 
said loan to be endorsed personally by the defendants 
Morris Pollin and Dan Pollin. The defendant Mensh 
received no commission or other compensation from 
said defendants Pollin for obtaining such commitment. 

P. The alleged fraudulent exchange of property between 
Plunkert and the Riggs Park Land Co. Inc. 

(With respect to this point appellees desire the 
court to read the following pages of the reporter’s 
transcript: Tr. 180, 338) 

Mr. Smith asserted by his amended complaint that the 
defendants Pollin, as part of the conspiracy to defraud the 
Kolipinski trust estate, agreed in April 1950 to exchange 
with the defendant Plunkert certain land which they were 
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about to purchase from the Kolipinski trust for certain 
adjacent property owned by the defendant Plunkert, title 
to which was held in the name of Mary E. Spinks as a 
“straw party”. The evidence shows that the exchange was 
made in December, (eight months after the contract for 
sale of the Kolipinski tract) and not in April,—and there 
is not one word in the testimony to warrant the assertion 
that it was planned in April The purpose of the exchange 
was to straighten out the lines of both properties. (See 
riffs.’ Exhs. 23 & 24.) The amount of property involved in 
the exchange was infinitesimal and there was obviously no 
fraud here. There was never any concealment of the fact 
that Mary E. Spinks was a “straw” for a partnership con¬ 
sisting of defendant Plunkert and John J. Maddock, and 
the parties stipulated this fact. (Tr. 180, 338.) 

G. Alleged deceit of title company. 

(With respect to this point appellees desire the 

court to read page 234 of the reporter’s transcript) 

Mr. Smith asserts that as part of the alleged conspiracy 
against him the defendant Frank W. Marsalek, a title offi¬ 
cer of Lawyers Title Insurance Corporation, which was 
charged with examining title to the property, promised to 
advise him in the event the .Title Company should deem 
court ratification of the sale to be unnecessary so that Mr. 
Smith would have ample time to file a suit seeking to en¬ 
join the sale. The evidence does not warrant any such fac¬ 
tual conclusion, let alone any alleged fraudulent motive, on 
the part of Marsalek. The charge is palpably absurd. 

Smith first learned of the sales contract on or about 
April 28, 1950 (Tr. 234). He could have filed suit at any 
time thereafter had he been so disposed. Instead, he elected 
to wait not only until after the sale had been consummated, 
but for a period of six months thereafter before he filed a 
complaint which constituted a lis pendens on the property 
and which has interrupted a twelve million dollar building 
operation theretofore started in good faith by the purchas¬ 
ing defendants and their grantees. 
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IV. 

THE EVIDENCE EXCLUDED BY THE TRIAL COURT WAS 
EITHER INCOMPETENT OR IMMATERIAL. 

(With respect to this point appellees desire the 
court to read the following pages of the reporter’s 
transcript: 188-191; 258-259; 261-263 ; 316, 317; 

Tr. 412-BB, 412-DD) 

It is submitted that the court properly rejected Mr. 
Smith’s written proffer of testimony which was made for 
the first time on February 12, 1951, seven days after the 
completion of the trial in this case. Aside from that, how¬ 
ever, and assuming the proffer to have been admitted by 
the trial court, the evidence which the court excluded was 
either incompetent or immaterial. 

The proffered testimony of David F. Smith (Tr. 412-BB 
et seq.) which was excluded related to conversations which 
could have no bearing upon the decision in this case. 

The proffered testimony of Arthur J. Hilland (Tr. 188- 
191) was also properly excluded. Mr. Hilland was asked 
as a witness by Mr. Smith to relate a conversation which 
he had with H. Max Ammerman (attorney for Mensh) with 
respect to certain statements which Mensh allegedly 
made to Ammerman. Smith claimed that Ammerman’s 
statement to Hilland as to what Mensh is alleged to have 
told Ammerman was inconsistent with what Mensh is al¬ 
leged to have told Smith. Obviously Ammerman’s state¬ 
ment to Hilland, if any, as to what Mensh is alleged to have 
told Ammerman would be double hearsay. As such, it 
would obviously be inadmissible against any of the defen¬ 
dants in the case. 

The proffered testimony was actually offered for the 
purpose of impeaching a witness (Ammerman) whom 
Smith had called for the purpose of impeaching the witness 
Mensh. It was clearly within the trial court’s discretion 
(see D. C. Code 1940, Title 14, Sec. 104) to refuse to carry 
such attempted collateral impeachment any further. 
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V. 

> 

THE TRIAL COURT DID NOT PREVENT APPELLANTS 

* FROM OFFERING EVIDENCE BEFORE DISPOSING OF 
THE CASE. 

(With respect to this point appellees desire the 
court to read the following pages of the reporter’s 

► transcript: 372, 386-392, 398, 407-410) 

► In his brief, Smith says repeatedly (see, for instance p. 
104) that the trial court dismissed “the first count without 
allowing plaintiffs to complete their evidence.” This is 
another definite misstatement of fact. The record dis- 

„ closes (Tr. 372) that Smith announced “So far as I can de¬ 

termine at this time, Your Honor, I have no further evi¬ 
dence. I would like to rest.” Thereafter the court sus¬ 
tained defendants’ motions for a directed verdict on the 
law counts 3 and 4 (Tr. 386). Then the court took up the 
first or equity count of the complaint, and permitted the 
defendants to offer in evidence certificates of taxes show- 

* ing the assessed value of the property in question and the 
report of the appraisers (Tr. 387, 391). The court had 
ruled that if it held the sale by the Trustees valid, so that 
there would be no rescission (Tr. 389) (which was the 
primary purpose of count 1) then the issue of damages 
would become moot (Tr. 388), and also that evidence would 
be unnecessary showing that the Trustees still had in their 

w possession the net proceeds of this sale (Tr. 407, 410). 

The following colloquy (Tr. 398) should make the situa¬ 
tion clear: 

“The Court. You have finished all your evidence 
except the evidence on the issue of damages, as I un- 

m derstand it. 

“Mr. Smith. That is correct, your Honor. 

“The Court. Beg pardon? 

“Mr. Smith. I say, that is correct; all except the 
issue of damages in this case.” 

t 

The court sustained the validity of the sale (Tr. 407-409), 

* held that plaintiffs had failed to sustain the burden of 
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proof (Tr. 389, 392, 407) and held that the report of the 
appraisers had become irrelevant (Tr. 391). 

The record, therefore, speaks for itself. 

VL 

THE DISTRICT COURT JUDGES DID NOT ERR IN AD¬ 
VANCING THIS CASE FOR TRIAL AND COMPELLING 
ITS PROMPT DISPOSITION. 

(With respect to this point appellees desire the 
court to read the following pages of the reporter’s 
transcript: 446-450) 

Mr. Smith complains that he was forced to trial of this 
action with inadequate time for preparation. The record 
shows that he had knowledge of the sales contract of which 
he now complains for a period of approximately eight 
months before he filed this suit. The elaborate and detailed 
character of the complaint which he filed bespeaks thor¬ 
ough preparation. The reasons which impelled Chief Judge 
Laws to advance the case for pretrial and which impelled 
Judge Keech to advance the case for trial are obvious— 
they are the same reasons which must have impelled this 
court to advance the case for hearing on appeal. A twelve 
million dollar building operation is being held up as the 
result of the Us pendens created by this suit, and the de¬ 
fendants Pollins are suffering irreparable loss through de¬ 
lay at the rate of approximately $750 per day. (See affi¬ 
davit of defendant Morris Pollin filed in support of motion 
to advance and affidavit of Dan Pollin filed in opposition to 
motion of David F. Smith to extend time for filing his brief 
in the United States Court of Appeals.) It may be noted 
that at the pretrial hearing the defendants Pollin and 
Riggs Park Land Co. Inc. offered to post a $250,000 penal 
bond to respond to any damages which might be awarded 
under the damage counts of the complaint and to withdraw 
their request for advancement of the action if Mr. Smith 
would abandon Count One which seeks rescission and 
■^hich constitutes the lis pendens on the property (Tr. 447, 
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449, 450). Mr. Smith declined to do this, whereupon the 
pretrial judge stated that under the circumstances the case 

* should be advanced for prompt trial It is submitted that 
such action was not error, but was dictated by the interests 
of justice. 

► vn. 

„ THE DISTRICT COURT DID NOT ERR IN THE APPOINT¬ 

MENT OF THE APPRAISERS. 

In his brief (p. 105), Smith says that “after the apprais¬ 
ers were appointed plaintiff’s counsel discovered for the 
first time that one of them was a client of one of the attor¬ 
neys for the defendants Pollin in this case.” That is an 
unpardonable misstatement. The record shows clearly 
(Tr. 456) that Mr. Ottenberg, one of the attorneys for the 
defendants Pollin, stated in open court that “Bill Throck¬ 
morton (one of the appraisers selected by Smith) happens 
to be a client of mine,” and that Smith had told Mr. Throck- 

* morton that Mr. Ottenberg was in this case. With that in¬ 
formation before him, Smith had no objection to Mr. 
Throckmorton (Tr. 456). Furthermore, Mr. Campbell, one 
of the attorneys for Biggs Park Land Co., Inc., stated in 
open court (Tr. 457) that Mr. Koones (another of the ap¬ 
praisers selected by Smith) 1 ‘has been a client of mine at 
certain periods.” Smith thereafter approved both of the 

* appraisers, and they, with Mr. Savage, another of Smith’s 
selection, were appointed (Tr. 458). All this occurred be¬ 
fore and not after the appraisers were appointed. 

CONCLUSION. 

» It is obviously difficult to reply in complete detail to a 

brief as diffuse and incoherent as the one submitted on 
behalf of the appellants in this case. There are 
many assertions in Mr. Smith’s brief unjustified by the 

> record and here not specifically challenged or called to the 
attention of the court. It is hoped, however, that enough 
has been said here to show the complete lack of justifica- 


tion for the charges made against the defendant appellees 
in this case. Mr. Smith has sought to lift himself by his 
own boot straps. Through his unsupported assertions, be¬ 
lied by oral testimony and the written word, Mr. Smith 
would “swear’’ these defendants into bribery, perjury, 
conspiracy, fraud and deceit. The trial court correctly held 
that he had utterly failed to prove his vicious charges. It 
is submitted that the judgment of the trial court should be 
affirmed. 


Respectfully submitted, 


Edmund D. Campbell, 

Grant W. Wiprud, 

822 Southern Building, 
Attorneys for Riggs Park 
Land Co. Inc., Lawyers 
Title Insurance Corpora¬ 
tion and Frank W. Marsa- 
lek. 

Louis Ottenberg, 

Attorney for Morris Pol- 
lin, Dan Pollin, Jack Pol- 
lin and Abe PoUin. 

S. Albert Mickler, 
Attorney for M. M. Doyle. 

I 

M. M. Doyle, 

Attorney for 
Emilie K. Bucy. 


Thomas F. Burke, 

Attorney for 
Henrietta K. Evans. 

G. Bowdoin Craighbll, 
Attorney for 
Thomas F. Burke. 

Joseph A. Cantrell, 
Attorney for 
Charles W. Bucy. 

David A. Hart, 

Attorney for Charles M. 
Plunkert , C. M. Plunkert 
<& Compamy , Plunkert & 
Maddock, Inc. and Mary 
E. Spinks. 
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SCHEDULE A. 

Violations of the Rules of This Court by the Brief of 

David F. Smith. 

1. The so-called Appendix contains “The Whole of the 
Argument” (see Index on the sixth unnumbered page of 
appellants’ brief), in violation of Rule 17(a) limiting the 
appendix to “pertinent pleadings and pertinent docket en¬ 
tries, the judgment” etc., and Rule 17(c) (10) limiting the 
appendix to “such parts of the record material to the ques¬ 
tions presented as the appellant desires the court to read.” 
The device of using an appendix for the argument is an 
obvious subterfuge to extend the length of the brief beyond 
the limits prescribed by the Rules of this Court. 

2. Appellants’ brief contains approximately 19 unnum¬ 
bered pages and 45 numbered pages; also a so-called ap¬ 
pendix of 65 numbered pages. This violates the spirit if 
not the letter of Rule 17(g). 

3. Appellants did not furnish appellees or their counsel 
“with a statement of the parts of the record” they pro¬ 
posed to include in the appendix as required by Rule 17(d). 

4. The “Statement of Points on Appeal” in appellants’ 
brief (pp. 29-34) is substantially different from the “State¬ 
ment of Points on Appeal” contained in the Record filed in 
this Court, in violation of F.R.C.P. 75(d). 

5. The “Questions Presented” cover 3*4 unnumbered 
pages of appellants’ brief, instead of being “set forth on 
the first page” of the brief, in short and concise form, as 
required by Rule 17(c) (11). 

6. The “Summary of Argument” in appellants’ brief 
covers 8 pages (pp. 34-43), in violation of Rule 17(c) (7). 
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APPENDIX. 

Filed Jan 26,1951 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 5504-50 
Joan C. Smith, et al., Plaintiff , 
v. 

Morris Pollin, et al.. Defendant. 

Pretrial Proceedings 
Statement of Nature of Case: 

Statement of Plaintiff’s Claim 

Plaintiff David F. Smith files this action claiming to he 
guardian ad litem of three of the minor plaintiffs and next 
friend of the fourth (he being their father), said minor 
plaintiffs being remaindermen in a trust established under 
the will of Louis Kolipinski, deceased. Action is brought 
on behalf of plaintiffs and others similarly situated. 

Count One sounds in equity and constitutes a lis pendens 
upon the property here involved. The remaining three 
counts are law counts seeking damages. Jury trial de¬ 
manded by plaintiff. 

Count One 

Plaintiff seeks to have the court rescind the sale of ap¬ 
proximately eighty-two acres of unimproved land located 
in the District of Columbia conveyed on July 14, 1950, by 
defendants Emilie K. Bucy and Henrietta K. Evans, trus¬ 
tees under the Kolipinski will, to the defendant Riggs Park 
Land Co., Inc., for approximately $574,000, and to pay off 
a loan and to release a deed of trust, placed upon said prop¬ 
erty by the purchasing defendant Riggs Park Land Co., 


i 
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Inc., at time of settlement of the sale, running to defen¬ 
dants Crowell and Scrivener, as trustees, securing a loan 
from the defendant Perpetual Building Association in the 
amount of $373,435.52. 

Plaintiff charges (1) that court approval or ratification 
of the sale was necessary and was not procured by the de¬ 
fendant trustees of the Kolipinski trust; and (2) that all 
of the defendants except Perpetual Building Association 
and Crowell and Scrivener, its trustees, conspired to 
588 defraud the minor plaintiffs by selling said property 
at less than its fair market value, and $67,158 less 
than an offer claimed by plaintiff to have been received 
prior to consummation of the sale. Plaintiff charges that 
in furtherance of said conspiracy (1) the defendants Pollin, 
Biggs Park Land Co., Inc., and the defendants Mensh and 
Plunkert (who were the real estate brokers making the 
sale) paid the defendants Doyle, Burke and Charles W. 
Bucy (who were attorneys for the defendant trustees of 
the Kolipinski trust) the sum of $10,000 out of the real es¬ 
tate commission due Mensh and Plunkert in the sale, in 
order to obtain the contract for sale of the property from 
the defendant trustees without regard to the above men¬ 
tioned higher offer or the fair market value of said land; 
(2) that the defendants Pollin and Biggs Park Land Co., 
Inc., prior to execution of sales contract agreed to reim¬ 
burse the defendant brokers Mensh and Plunkert and pay 
them an additional sum equal to 1% of the purchase price; 
and (3) that the defendant Lawyers Title Insurance Cor¬ 
poration and its title officer Frank W. Marsalek (who ex¬ 
amined the title to the property in connection with the sale) 
promised to notify plaintiff in advance of settlement of their 
proposed findings with respect to the necessity or lack of 
necessity of court approval of the sale so that plaintiff 
would have an opportunity to file suit to prevent the sale, 
and that said promise was made fraudulently without in¬ 
tent to keep it and that it was not kept. 
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Belief sought 

Plaintiff prays that the transaction be set aside and the 
deed rescinded and the property reconveyed; that the court 
appoint trustees to receive from the defendants Emilie K. 
Bucy and Henrietta K. Evans, as trustees of the Kolipinski 
trust, the proceeds of sale, and pay out of said proceeds the 
Perpetual Building Association’s loan and obtain a release 
of the deed of trust, as well as pay from said proceeds dam¬ 
ages, attorneys’ fees and costs, and pay the balance, if any, 
to Riggs Park Land Co., Inc. Plaintiff also asks judgment 
for $10,000 against the defendant attorneys Burke, Doyle, 
and Charles W. Bucy. 




Count Two 


Counsel for plaintiff has abandoned, in open court, 
Count #2. 

Count Three 

Plaintiff’s charges are substantially identical with those 
in Count One. 


589 Belief sought 

Plaintiff asks judgment in the amount of $410,000 against 
the defendants Pollin, Riggs Park Land Co., Inc., Doyle, 
Burke, Charles W. Bucy, Mensh, Plunkert, Marsalek, Law¬ 
yers Title Insurance Corporation, Emilie K. Bucy, and Hen¬ 
rietta K. Evans. 


Count Four 

Plaintiff charges that defendants Pollin, Riggs Park Land 
Co., Mensh and Plunkert, without the knowledge and con¬ 
sent of Bucy and Evans, trustees, paid a secret profit in the 
amount of $10,000 to Burke, Doyle and Charles W. Bucy 
to induce them to influence the said trustees to sell the said 
land at less than the market value and $67,158 less than a 
cash offer which had been received. 




Relief sought 

Plaintiff asks judgment in the amount of $10,000 against 
the defendant attorneys Burke, Doyle and Charles W. Bucy. 

Counsel for trustees and for attorneys, Burke, Doyle-and 
Charles W. Bucy, contend that plaintiff is not emptied to 
jury trial as demanded in Counts 3 and 4. 

Amendment to Count One of the Complaint 

Plaintiff adds as parties defendant Mary E. Spinks, 
Plunkert and Maddock, Inc., a corporation, and C. M. Plun- 
kert and Company. He charges that the new defendants, or 
one of them, by deed recorded December 13,1950, conveyed 
to defendant Biggs Park Land Co., Inc., part of Parcel 
137/2 in the District of Columbia, adjacent to the property 
purchased by the defendant Biggs Park Land Co., Inc., 
from the Kolipinski trust; and that by two deeds recorded 
December 13,1950, the defendant Biggs Park Land Co., Inc., 
conveyed to the defendant Mary E. Spinks, acting as a 
straw or d umm y for the defendant Plunkert, part of Parcel 
137/7; that on December 13,1950, the defendant Perpetual 
Building Association released to the defendant Biggs Park 
Land Co., Inc., Parcel 137/7 from its loan and accepted as 
substitute and additional security Parcel 137/2; that at the 
time of these new conveyances the defendants Plunkert, 
Plunkert and Company and Plunkert and Maddock, Inc., 
Mary E. Spinks, the defendants Pollin and the defendant 
Biggs Park Land Co., Inc., knew that plaintiffs’ complaint 
was about to be filed, and that the purpose of said convey¬ 
ances was to hinder, delay and defraud the plaintiffs in 

' the prosecution of this action and to further the con- 
590 spiracy charged in the complaint; that all of the 
defendants knew Mary E. Spinks to be a straw man 
for the defendant Plunkert; and that the defendants Pollin 
and the defendant Biggs Park Land Co., Inc., had agreed 
with the defendant Plunkert prior to April 24, 1950, to 
make the conveyances referred to in the amended complaint 
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as additional compensation and reward for services of 
Plunkert in connection with the procurement of the contract 
of sale described in the original complaint. Plaintiff fur¬ 
ther alleges that the grounds and basis for the complaint 
were first discovered in early September 1950; that his 
resulting investigation and inquiry by David F. Smith 
required an additional eight weeks, and that he had 
attempted without success to get at least twenty members 
of the bar to proceed with the complaint. He also alleges 
that the defendants Pollin and Riggs Park Land Co., Inc., 
have known since September 15, 1950, that this action 
would be filed. 

Relief sought 

Plaintiff seeks a judgment setting aside the conveyances 
out of parcel 137/7 referred to in the amended complaint 
and a judgment against the defendants Mensh and Plun¬ 
kert for all commissions received from the trustees of the 
Kolipinski trust and all compensation and other things of 
value received from the defendants Pollin and Riggs Park 
Land Co., Inc., in connection with the sale of said trust 
property. Plaintiff also seeks judgment against all of the 
defendants who participated in said breach of trust for 
“the full damages sustained by the trust estate and the re¬ 
maindermen under the will of Louis Kolipinski, deceased, 
said judgment to be to the use of the corpus of said estate.” 

Statement of Defendants’ Claims 

All defendants have answered the complaint and the 
amendment to the complaint. All of the defendants deny 
the authority or right of David F. Smith to file and repre¬ 
sent the four infant plaintiffs as guardian ad litem or next 
friend, and his right to bring this suit as a class action. 

All of the defendants admit the sale referred to in the 
complaint from the defendants Emilie K. Bucy and Hen¬ 
rietta K. Evans, trustees under the Kolipinski trust, to the 
defendant Riggs Park Land Co., Inc., for the price of ap- 
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proximately $574,000, and admit the placing of a deed 
591 of trust upon said property by the purchasing de¬ 
fendant Riggs Park Land Co., Inc., at the time of set¬ 
tlement of the sale running to the defendants Crowell and 
Scrivener, as trustees, securing a loan from the defendant 
Perpetual Building Association in the amount of $373,435.52. 

All of the defendants (except the defendants Perpetual 
Building Association and Crowell and Scrivener, as trus¬ 
tees, who state they are without knowledge) deny that 
court approval or ratification of the sale was necessary and 
admit that such court approval and ratification was not 
procured by the defendant trustees of the Kolipinski trust. 
The defendants Pollin, Riggs Park Land Co., Inc., Emilie 
K. Bucy and Henrietta K. Evans, trustees and the defen¬ 
dants Burke, Doyle and Charles W. Bucy, aver that under 
the trust created by the will of Louis Kolipinski, deceased, 
the defendant trustees had power and authority to sell and 
convey real property without court approval or ratification 
in cases where the sale was for more than two and one-half 
times the assessed value of said property, and that this sale 
was for more than two and one-half times the property’s 
assessed value. 

All of the defendants (except the defendants Perpetual 
Building Association, Crowell and Scrivener, who say they 
are without knowledge) deny any conspiracy as alleged in 
the complaint and amended complaint, and deny that said 
property was sold for less than its fair market value and 
deny that any offer was made to the trustees of the Ko¬ 
lipinski trust prior to the sale of the property for $67,158 
more, or any other sum. The defendant Title Company 
and Marsalek, the defendant attorneys Burke, Doyle and 
Charles W. Bucy, the defendants Mensh and Plunkert and 
the defendants Evans and Emilie K. Bucy, trustees, admit 
that out of the real estate brokers’ commission for the sale 
of the property there was paid the sum of $10,000 to the 
defendant attorneys Burke, Doyle and Charles W. Bucy, 
but aver that said payment was made with the knowledge, 
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consent and approval of the defendants Emilie K. Bucy 
and Henrietta K. Evans. The defendants Emilie K. Bncy 
and Henrietta K. Evans, trustees, aver that said payment 
was made to save the trust estate attorneys’ fees. The re¬ 
maining defendants either deny the allegation or payment 
of said $10,000 as a part of the alleged conspiracy or state 
that they are without knowledge of said payment. 
592 All defendants either deny or say they are without 
knowledge of plaintiff’s contention that the defen¬ 
dants Pollin and Biggs Park Land Co., Inc., agreed to re¬ 
imburse the defendant brokers Mensh and Plunkert for said 
$10,000 payment and to pay them an additional sum equal 
to 1% of the purchase price. 

All of the defendants deny or say they are without 
knowledge of plaintiff’s allegations that the defendant Law¬ 
yers Title Insurance Corporation and its title officer Frank 
W. Marsalek promised to notify plaintiff in advance of set¬ 
tlement of the title company’s proposed findings with re¬ 
spect to the necessity or lack of necessity of court approval 
of the sale. 

The defendant Biggs Park Land Co., Inc., asserts that 
plaintiff’s right of action is barred by laches. 

All of the defendants aver that defendants Mensh and 
Plunkert were agents of the trustees and not of any of the 
purchasers. 

Count Two 

Count 2 is dropped. 

Count Three 

Defendants assert the same defenses as to Count One. 

Count Four 

All of the defendants deny the allegations of Count Four 
or state they are without knowledge. 

The defendant attorneys Burke, Doyle and Charles W. 
Bucy, and the defendant trustees Evans and Emilie K. Bucy 
also aver that the payment of $10,000 referred to was made 
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to the defendant attorneys with the knowledge and consent 
of the defendant trustees from the commission which was 
received by Mensh and Plunkert and was in lien of any at¬ 
torney’s fee which said defendant attorneys might other¬ 
wise claim against the estate for handling the negotiations 
respecting the sale, that said payment was an advantage 
to the estate for that reason, and that neither the estate nor 
the interest of the remaindermen was damaged thereby. 

Defendants, embracing two trustees, Mrs. Bucy and Mrs. 
Evans, under the will of Kolipinski and as individuals, and 
attorneys Bucy, Burke and Doyle, deny plaintiff is entitled 
to jury trial under Counts 3 and 4. 

593 Statement of Defendants’ Answer to the 
Amendment to Plaintiff’s Complaint 

Defendants Plunkert, C. M. Plunkert & Company, Spinks, 
Biggs Park Land Co., Inc., and the defendants Pollin admit 
that by a deed recorded December 13, 1950, defendant 
Spinks conveyed to defendant Biggs Park Land Co., Inc., 
part of Parcel 137/2 and that by two deeds recorded De¬ 
cember 13,1950, defendant Biggs Park Land Co., Inc., con¬ 
veyed to defendant Spinks part of Parcel 137/7 and deny 
that defendant Spinks was a straw or dummy for the said 
defendant Plunkert. These defendants, as well as defen¬ 
dants Lawyers Title Insurance Corporation, Marsalek, 
Perpetual Building Association, Scrivener and Crowell, 
admit that on December 13, 1950, defendant Perpetual 
Building Association released to defendant Biggs Park 
Land Co., Inc., part of Parcel 137/7 and accepted as addi¬ 
tional or substituted security for its loan part of Parcel 
137/2. All of the defendants deny that they knew that 
plaintiff was about to file this complaint at the time said 
deeds were recorded, and further deny that the purpose of 
said conveyances was to hinder, delay or defraud the plain¬ 
tiffs in the prosecution of this action, and deny that these 
conveyances were in furtherance of any conspiracy. De- 
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fendants Riggs Park Land Co., Inc., Plunkert, Plunkert & 
Company, Spinks, Evans and Bncy, trustees, and the de- • 
fendants Pollin deny that the said conveyances were for 
additional compensation for services rendered by defendant 
Plunkert in connection with the procurement of the contract 
of sale described in the original complaint, and further deny 
that there was any agreement for such additional compen¬ 
sation. All of the defendants deny that they have known 
since September 15,1950, that this action would be filed. 

Stipulations: 

All of the documents presented by respective counsel and 
agreed to and bearing the initials of the Court will be re¬ 
ceived without formal proof subject to the test of rele¬ 
vancy and materiality. For more specific description of the 
documents and other actions of the Pretrial Court see court 
reporter’s transcript of Jan. 22, 1951. 

Date, January 22, 1951. 

R. B. Keech, Pretrial Judge. 

David A. Hart. 

David F. Smith, Attorney for Plaintiff. 

Louis Ottenberg, Attorney for Defendants Pollin. 

Joseph A. Cantrell, for Chas. W. Bucy. 

Edmund D. Campbell, Defts. Riggs Park Land Co., Lawyers 
Title Ins. Corp., Marsalek, Scrivener, Crowell, Per¬ 
petual Bldg. Assn. 

M. M. Doyle, Attorney for Deft. Emilie K. Bucy, as trustee, 
or individually. 

T. F. Burke, Attorney for Henrietta K. Evans, indiv. and as 
Trustee. 
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Filed Feb 8 -1951 


Verdict, Findings of Fact and Conclusions of Law. 

This Action came on to be tried upon the facts on the 
31st day of January, 1951, Count One being tried before the 
Court without a Jury, and Counts Three and Four being 
tried before the Court and a Jury of good and lawful per¬ 
sons of this district, to-wit: 


Ruth H. Biglow 
Benjamin Morris 
Frances Zanoff 
Wallace A. Marshall 
Nettie J. Hoffner 
John V. Geer 


William E. Lacey, Jr. 
James W. Pendleton 
Mary F. Knepper 
Frank B. Quirk 
Raymond R. Carr 
Morton J. F. Kelly 


Said jurors after having been duly sworn to well and 
truly try the issues between Joan C. Smith, et al, plaintiffs, 
and Morris Pollin, et al, defendants, and after this Action 
was heard, and on the 5th day of February, 1951, by direc¬ 
tion of the Court, having found for the defendants against 
the plaintiffs on Counts Three and Four of the Complaint; 
whereupon, the Court, having considered the testimony 
adduced under Count One of the Complaint, does hereby 
make and enter the following 


Findings op Fact. 

1. Plaintiffs are grandchildren of Louis Kolipinski, 
deceased, (hereinafter called the testator) who died 
599 domiciled in the District of Columbia on December 
15, 1914. The testator’s last will and testament, 
dated November 2, 1910, was duly admitted to probate 
and record in this Court. By said will the testator left 
his residuary estate, including the property involved in 
this Action, to his wife, Ella M. Kolipinski, as Trustee, in 
trust, until the death of his wife and children, provided that 
if the testator’s wife should marry again after his death 
and his two oldest living children should have arrived 


(or should thereafter arrive) at their majority, the said 
two oldest children were “appointed trustees with the same 
authority and power as herein given and granted” unto the 
testator’s said wife as Trustee. 

2. On August 15,1918, Ella M. Kolipinski, then the widow 
of the testator, married Louis F. C. Ockershausen. 

3. The two oldest living children of the testator are 
the defendants Emilie K. Bucy and Henrietta K. Evans, 
the younger of whom attained her majority on September 
17,1925, and who at the time of the sale hereafter referred 
to, were acting as successor trustees under the will of the 
testator. 

4. The will of the testator contained the following 
authorization to his trustee and successor trustees for sale 
of real estate belonging to the testator’s estate: 

“For the purpose of carrying out the full provisions 
of this my last will, it is my intentions that my real 
estate shall be preserved as a whole for the benefit, 
support and maintenance of my said wife Ella M. and 
my children during their lives; but occasions may arise 
when a part or the whole of my real estate may be sold 
at a great advantage. I therefore authorize and 
empower my said trustee to sell any part, or the whole 
of my said real estate at any time for a sum not less 
than two (2) and one (1) half (M>) times the then 
assessed value of my said real estate and to transfer 
and convey to the purchaser or purchasers a perfect 
title. But my said trustee is not authorized to Mortgage 
any part of my real estate for any purpose.” 

600 5. At the time of the institution of this Action 

there were and now are four living children of the 
testator, to-wit, the defendant Emilie K. Bucy, the defend¬ 
ant Henerietta K. Evans, Louis X. Kolipinski and Eleanore 
Kolipinski Smith. Said children of the testator have in the 
aggregate eleven living children of their own, of whom all 
but one are minors. The four minor plaintiffs are children 
of Eleanore Kolipinski Smith and David F. Smith, the latter 
of whom has brought this action as their “next friend.” 
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Said David F. Smith was divorced from Eleanore Kolipinski 
Smith by this Court on April 28, 1941, and the permanent 
custody of the four minor plaintiffs in this action was 
awarded to and now reposes in their mother, the said 
Eleanore Kolipinski Smith, with whom they now reside. 

6. At all times since the death of the testator and until 
April 21, 1950, the trust estate of the testator included an 
undeveloped tract of land of approximately 82 acres, located 
in the Northeast section of Washington, D. C., known for 
purposes of assessment and taxation as Parcels 137/6,137/7, 
137/14, 137/15 and 137/27, said property for convenience 
being hereafter called the Kolipinski tract. 

7. On April 21, 1950, the said Kolipinski tract had an 
assessed value of $120,167.00. 

8. On April 21,1950, the defendants Emilie El Bucy and 
Henrietta K. Evans, as successor trustees under the will of 
the testator, entered into a written contract with the defend¬ 
ants Morris Pollin and Dan Pollin for the sale of said 
Kolipinski tract to said defendants Morris Pollin and Dan 
Pollin for the price of $7,000 per acre, all cash, settlement 
to be made within ninety days from April 21, 1950. A 
deposit of $50,000 was made by the defendant purchasers 
to the said trustees under said contract of sale. Said con¬ 
tract of sale was also approved in writing by the 

601 two other children of the testator, Louis X. Kolipinski 

and Eleanore Kolipinski Smith. 

9. The aforesaid contract of sale was procured by the 
defendants Sidney Z. Mensh and Charles M. Plunkert, 
licensed real estate brokers in the District of Columbia, 
to whom, for their services, said trustees agreed in the 
written contract of sale to pay a real estate brokers’ com¬ 
mission amounting to 5% of the sales price. Shortly prior 
to the execution of said contract of sale the defendant 
trustees, Emilie K. Bucy and Henrietta K. Evans, insisted 
to the defendants Michael M. Doyle and Thomas F. Burke 
(who with the defendant Charles W. Bucy were acting as 
attorneys for said trustees in the matter of said sale) that 
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the fees of their attorneys be paid out of the brokers 7 com¬ 
mission. This was done by the said trustees in order to 
save money to the trust estate. Thereupon, and simultane¬ 
ously with the execution of said sales contract, the defend¬ 
ants Mensh and Plunkert, in the presence of said trustees 
and with their knowledge, insistence and approval, executed 
a written agreement to pay out of their sales 7 commission 
the fees of said trustees 7 attorneys aggregating $10,000. 

10. Prior to the execution of the aforesaid contract of 
sale, and in order to procure an offer from the defendants 
Morris Pollin and Dan Pollin, the defendant Mensh 
obtained from the defendant Perpetual Building Associa¬ 
tion a commitment to make a first deed of trust loan to be 
secured on said Kolipinski tract in an amount not exceed¬ 
ing $400,000, the notes evidencing said loan to be endorsed 
personally by the defendants Morris Pollin and Dan Pollin. 
The defendant Mensh received no commission or other com¬ 
pensation from said defendants Pollin for obtaining such 
commitment. 

602 11. Pursuant to the provisions of the aforesaid 

contract of sale, the defendant Plunkert ordered an 
examination of title on the Kolipinski tract from the defend¬ 
ant Lawyers Title Insurance Corporation. Said Title Com¬ 
pany proceeded to examine the title to said land, and upon 
completion of its examination prepared a proposed deed for 
the conveyance of the said property to the defendant Riggs 
Park Land Co. Inc. (which had been organized by the 
defendants Pollin on June 30,1950). Shortly prior to July 
14,1950, the defendants Mensh and Plunkert drove to New 
York State to expedite the execution and delivery of said 
deed by the defendant trustee Henrietta K. Evans, to whom 
the deed had been mailed by her attorney, and who 
executed and acknowledged the deed in New York State, 
in order that settlement under said contract might be made 
within the ninety day period prescribed therein. 

12. Settlement under the aforesaid contract of sale was 
made at the offices of the defendant Lawyers Title Insurance 


14 


Corporation on July 14,1950, at which time the deed of con¬ 
veyance was executed by Emilie EL Bucy, trustee, and 
delivered to the defendant Riggs Park Land Co. Inc., as 
nominee of the defendants Morris Pollin and Dan Pollin, 
and the full cash purchase price of $573,435.52 was paid 
for the property. 

13. At the time of settlement under said contract the 
defendant Riggs Park Land Co. Inc. executed and delivered 
a deed of trust upon said property running to the defend¬ 
ants Junior F. Crowell and Samuel Scrivener, Jr. as trustees 
to secure a loan made to Riggs Park Land Co. Inc. by the 
defen dan t Perpetual Building Association in the amount 
of $373,435. Out of the proceeds of sale and pursuant to 
written instructions given to the Title Company by the 
brokers, the defendant Title Company paid to the defend¬ 
ants Doyle, Burke and Bucy the aggregate sum of 

603 $10,000, which sum was charged against the real 

estate commission of the defendants Mensh and Plun- 
kert. 

14. The deed of conveyance for the aforesaid Kolipinski 
tract from the defendants Emilie K. Bucy and Henrietta EL 
Evans trustees, to the defendant Riggs Park Land Co. Inc. 
was duly recorded among the land records of the District 
of Columbia on July 17, 1950, at 2:04 Pi M. in Liber 9250 
at folio 473, and the deed of trust from Riggs Park Land 
Co. Inc. to the defendants Junior F. Crowell and Samuel 
Scrivener, Jr., as trustees, was duly recorded among the 
said land records on July 17, 1950, at 2:04 P. M. in Liber 
9250 at folio 480. 


16. There is no evidence that at any time prior to the 
execution by the defendant trustees of the aforesaid con¬ 
tract of sale for said Kolipinski tract, or the delivery of the 
deed of conveyance pursuant to said contract, was any 
offer made for the purchase of said land at a price $67,158 
higher than the Pollin offer, or any other higher price 
offered than the price for which the property was sold. 
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17. The defendants did not, nor did any of them, con¬ 
spire to sell the aforesaid Kolipinski tract at a price less 
than the best price obtainable or less than the fair market 
value of said land, nor did any of said defendants practice 
any fraud or deceit in connection with the sale of the said 
land. 

18. The sale of said tract was not made at an unreason¬ 
ably low price. 


604 Based upon the foregoing Findings of Fact, the 
Court hereby makes and enters the following 

Conclusions of Law. 

1. The defendants Emilie K. Bucy and Henrietta K. 
Evans are the successor trustees under the last will and 
testament of Louis Kolipinski, deceased, acting as such 
pursuant to the terms of said will itself, and as such suc¬ 
cessor trustees were and are clothed with all of the 
authority, power and discretion granted by the testator 
in said will to his wife, Ella M. Kolipinski, orginal trustee 
thereunder. 

2. As successor trustees under the last will and testament 
of Louis Kolipinski, deceased, the defendants Emilie K. 
Bucy and Henrietta K. Evans had full power and authority 
in their discretion, and without the necessity of any 
approval or ratification by this Court, to sell the Kolipinski 
tract of land involved in this action for the sum of $573,- 
435.52, all cash, (said sum being more than 2% times the 
then assessed value of said real estate) and to transfer and 
convey to Riggs Park Land Co. Inc., as nominee of the 
purchasers thereof, a perfect fee simple title. 

3. The payment by the defendants Sidney Z. Mensh find 
Charles M. Plunkert of the sum of $10,000 as attorneys’ 
fees out of their commissions as real estate brokers in the 
above mentioned sale to the defendants Michael M. Doyle, 
Thomas F. Burke and Charles W. Bucy, who acted as 
attorneys for the defendant trustees in connection with 
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605 said sale, was not fraudulent or in any manner 
improper, said payment having been made with the 
knowledge, insistence and approval of said defendant 
trustees, and having resulted in a saving to the trust estate 
of attorneys’ fees which would otherwise have been properly 
chargeable against said trust estate. 

4. The defendant trustees acted within their sound dis¬ 
cretion as trustees in the aforesaid sale of said Kolipinski 
tract and did not in any manner abuse such discretion. 

5. The plaintiffs are not entitled to judgment rescind¬ 
ing the deed of conveyance from Emilie K. Bucy and 
Henrietta K. Evans, trustees, to Biggs Park Land Co. Inc., 
dated July 12, 1950, or setting aside said sale. 

6. All of the prayers of Count One of the plaintiffs’ com¬ 
plaint should be denied and said complaint dismissed. 


i 


February 8, 1951. 


Alexander Holtzoff, 
Judge. 


606 Filed Feb 8 -1951 

Judgment. 

Upon consideration of the verdict entered by the Jury 
under direction of the Court with respect to Counts Three 
and Four of plaintiffs’ complaint, and Count Two of said 
complaint having been withdrawn by plaintiffs at pretrial, 
and the Court having made and entered its Findings of 
Fact and Conclusions of Law with respect to Cotint One 
of the complaint, it is this 8 day of February, 1951, 

Adjudged: 

1. That plaintiffs take nothing by this action and that 
the defendants go hence without day and be for nothing 
held. 

2. That plaintiffs’ complaint be and the same is hereby 
dismissed. 
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3. That the defendants recover of David F. Smith, next 
friend of the plaintiffs, their costs in this action. 

Alexander Holtzoff, 

Judge. 


Defts. Exhibit No. 1 for Id. 

Repost of Appraisers. 

Pursuant to the Order of the Court dated the 22nd day 
of January, 1951, ordering the undersigned appraisers to 
make an appraisal of Parcels 137/6, 137/7, 137/14, 137/15 
and 137/27, located in the District of Columbia we here¬ 
with submit our joint report. The appraisal is based on 
facts and conditions that existed on April 21, 1950. 

Location: 

The property is located in the extreme northeast part 
of the District of Columbia, part facing on Eastern 
Avenue, the Maryland and District of Columbia bound¬ 
ary with small frontages on Riggs and Sargent Roads. 
The area to the north is improved by semi-detached and 
group residences in the $10,500 to $13,500 class. The 
nearest elementary school is about three-quarters of 
a mile west. Stores are approximately the same dis¬ 
tance away and in the same direction. Public trans¬ 
portation is not readily accessible. 

Description of Property: 

These parcels have a frontage of approximately 330' 
on Riggs Road and approximately 466' on Sargent 
Road, and contain 81.91936 Acres or 3,568,407 square 
feet. The property is irregular in shape, and the con¬ 
tour of the land rugged, running from a 195' elevation 
at the highest point to a low of 95'. To develop this 
property, a large expense must be entailed in grading. 
Further, part of the tract is heavily wooded and an 
expenditure for clearing must be made. 

At the time of the appraisal no streets had been dedi¬ 
cated. The streets plotted on the highway plan would 
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remove approximately 25V 2 Acres from the holding. 
Water and sewer lines had not been installed in the 
Sargent Road frontage or the Riggs Road frontage, 
however, a sewer line was projected through the 
approximate east border in a 1CK right of way shown 
of record and water lines were approaching the pro¬ 
perty southward from Riggs Road along Madison 
Street. 

Zoning: 

Residential Use 
40' Height 

“A” Semi-restricted Area 

This zoning permits the construction of detached, semi¬ 
detached and group houses. 

Approach to Valuation: 

Your appraisers have made inquiry into a number of 
sales of unimproved land in this area, those of greatest 
importance being the following: 

1. Parcel 137/2-Sold 8/16/50 by Harrison M. Dixon 
to M. E. Spinks. 9.67 Acres. 

Note: Stamps $90.75. $82,500.00 or about $8,500.00 
per Acre. 

This sale was made after the date of appraisal and 
no doubt the price might have been influenced by 
knowledge of the Kolipinski sale and proposed 
development. 

2. Part of Parcel 138/36 - Sold 4/24/50 by Mary E. 
Spinks et al to Dan Pollin. 5.795 Acres or about 
42 lots. 

Note: Actual consideration $48,300.00 or $8,300.00 
per Acre or $1,150.00 per lot. 

3. Part of Parcel 138/1, Part of Parcel 137/29, Part of 
Parcel 138/29. Sold 12/30/49 by Ruth M. Carney 
to Dan Pollin. 4.97 Acres or 51 lots. 

Note: Consideration $50,000.00. Deferred purchase 
money trust $35,000.00. Due in three years 4%. 
Approximately $10,000.00 per Acre. 
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4. Parcel 138/11 - Sold 7/13/49 by William R. King 
to Plunkert and Maddock, Inc. 5.45 Acres. 

Note: Consideration $42,500.00 or about $7,800.00 
per Acre. 

5. Parcel 138/29 and Parcel 137/29. Sold 10/21/47 by 
Ruth M. Carney to United States Government. 
3.0827 Acres. 

Note: Consideration $27,000.00 or $8,758.00 per Acre. 

6. Part of Parcel 138/27. Sold 5/15/47 by Marie E. 
Spinks et al to United States Government. 4.0831 
Acres. 

* Note: Consideration $28,000.00 or $6,857 per acre. 

It might be noted at this point that the foregoing sales 
involved small areas and in several instances frontages 
on Riggs Road which at that time was an improved 
street. It is a well-known fact that small tracts will 
bring a substantially higher price than large areas such 
as the property appraised, containing over 80 Acres, 
for the reason that there are many builders and 
developers financially able to acquire and de¬ 
velop small tracts whereas there are only a few with 
sufficient funds able to acquire and develop large areas. 
Not only must there be a large initial payment for large 
tracts but additional capital must be employed for grad¬ 
ing, engineering, utilities, carrying charges over a 
period of years and other development costs. Pro¬ 
perties selling for cash usually bring a lower price 
than properties sold on the deferred purchase plan. 

Valuation: 

For these and other reasons, it is our opinion that the 
subject property on April 21, 1950, had a cash fair 
market value of $553,000.00, the equivalent of $6,750.00 
per Acre. 

We have made a personal inspection of the property and 
considered every factor which in our judgment had a bear- 
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ing on the value. We have no present or contemplated 
interest in the property appraised. 

Respectfully submitted, 

Robert W. Savage 
William M. Throckmorton 
Chas. C. Koones 

Subscribed and sworn to before me this 26 day of Janu¬ 
ary, 195L 

Martin J. Petersilia, 

Notary Public, D . C. 

Pltfs. Exhibit No. 2 Admitted. 

Filed Apr 16 1951 

Washington, D. C., April 3,1950. 

Received from Morris Pollin and Dan Pollin a deposit of 
Fifty Thousand Dollars ($50,000.00) (Check) to be applied 
as part payment of the purchase of unimproved land known 
as Parcels numbered 137/6, 137/7, 137/14, 137/15 and 
137/27, all as shown on Surveyor’s Office of the District of 
Columbia Map No. 2911, except that Parcel 137/27 was for¬ 
merly known on said Map as Parcel 137/8. Approximately 
81.6 acres according to accurate survey to be made by the 
Surveyor’s Office of the District of Columbia upon the fol¬ 
lowing terms of sale: 

(1) Price, Seven thousand Dollars per acre. 

(2) Purchaser agrees to pay All Cash Dollars ($A11) 
at the date of conveyance, of which sum this deposit shall 
be a part. 

(5) The property is sold free of encumbrance, except as 
aforesaid; title is to be good of record, subject, however, 
to covenants, conditions and restrictions of record, and as 
set forth on the reverse side hereof or attached hereto and 
made a part hereof; otherwise, the deposit is to be returned 
and sale declared off at the option of the purchaser, unless 
the defects are of such character that they may readily be 
remedied by legal action, but the seller and Agent are here- 
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by expressly released from all liability for damages by rea¬ 
son of any defect in the title. In case legal steps are neces¬ 
sary to perfect the title, such action must be taken prompt¬ 
ly by and at the seller’s expense, whereupon the time herein 
specified for full settlement by the purchaser will thereby 
be extended for the period necessary for such action. 

(6) Seller agrees to execute and deliver a good and suffi¬ 
cient special warranty deed, and to pay for Federal revenue 
stamps on the deed. 

(7) Property is sold and shall be conveyed subject to an 
existing tenancy as follows: Vacant land. 

(8) Seller assumes the risk of loss or damage to said 
property by fire or other casualty until the executed deed of 
conveyance is delivered to the purchaser or is recorded for 
him by the Title Company making the settlement. 

(9) All notices of violations of Municipal orders or re¬ 
quirements noted or issued by any Department of the Dis¬ 
trict of Columbia, or prosecutions in any of the courts of 
the District of Columbia on account thereof against or 
affecting the property at the date of settlement of this con¬ 
tract shall be complied with by the seller and the property 
conveyed free thereof, with the exception of the means of 
egress regulations. This provision shall survive the de¬ 
livery of the deed hereunder. 

(10) Settlement is to be made at the office of the Agent 
or at the Title Company searching the title, and deposit 
with the Agent or at the Title Company of the cash pay¬ 
ment as aforesaid, the deed of conveyance and such other 
papers as are required by the terms of this contract shall 
be deemed and construed as a good and sufficient tender of 
performance of the terms hereof. 

(11) Bents, taxes, water rent, insurance and interest on 
existing encumbrances, if any, and operating charges are 
to be adjusted to the date of transfer. 

(12) Examination of title, tax certificate, conveyancing, 
notary fees, State revenue stamps, if any, and all recording 
charges, including those for purchase money trust, if any, 
are to be at the cost of the purchaser who hereby authorizes 
the undersigned Agent to order the examination of title: 
provided, however, that if upon examination the title should 
be found defective, and is not remedied as aforesaid, the 
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seller hereby agrees to pay the cost of the examination of 
the title. 

(13) Within 90 days from the date of acceptance hereof 
by the seller, or as soon thereafter as a report on the title 
case can be secured if promptly ordered, and/or survey, if 
required, the seller and purchaser are required and agree 
to make full settlement in accordance with the terms hereof. 

(14) The entire deposit shall be held by Trustees of 
Kolipinski Estate until settlement hereunder is made or 
until the deposit is forfeited. 

(15) If the property involved in this contract is located 
in a jurisdiction other than the District of Columbia, wher¬ 
ever any reference is made to the District of Columbia or 
any official thereof, the name of the jurisdiction in which 
property is located and the proper official thereof is sub¬ 
stituted automatically. If the property is serviced by the 
Washington Suburban Sanitary Commission, annual benefit 
charges of said Commission are to be adjusted to date of 
transfer and assumed thereafter by purchaser. 

(16) Seller agrees to pay to Sidney Z. Mensh and Com¬ 
pany and C. M. Plunkert & Co., Agents, a commission 

c?il amounting to five si s (6 - fe) -por oont . the amount of which 
a z. M.* said commission being hereby assigned to the Agent by the 
seller out of the proceeds of sale. The party through whom 
settlement hereunder is made is hereby authorized and 
directed to make deduction of the aforesaid commission 
from the proceeds of the sale and to make payment thereof 
to said Agent. 

(17) The principals to this contract mutually agree that 
it shall be binding upon them, their and each of their re¬ 
spective heirs, executors, administrators, successors and as¬ 
signs; that the provisions hereof shall survive the execution 
and delivery of the deed aforesaid and shall not be merged 
therein; that this contract contains the final and entire 
agreement between the parties hereto, and that they shall 
not be bound by any terms, conditions, statements, warran¬ 
ties or representations, oral or written, not herein con¬ 
tained Executed in six copies, subject to the provisions set 
out on the reverse side hereof, which said provisions form 
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a part of this contract as though set forth in full on this 
first page. 


Agent 

We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be 
our contract. 

See Reverse Side for 
Signatures 
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Purchaser 


Purchaser 


Wife of Seller 

Property is to be conveyed in the name of.. 

Additional, Provisions Forming Part op the Within 

Contract. 

1. Taxes, general and special, are to be adjusted accord¬ 
ing to the certificate of taxes issued by the Collector of 
Taxes of the District of Columbia, except that assessments 
for street improvements, sidewalks, curb, gutter, sewer 
and water, completed and installed prior to the date hereof, 
whether assessment therefor has been levied or not. It is 
agreed that the special assessments and charges against 
said parcels to date amount in principal to $2510.98 and 
interest will be due thereon to date of settlement. It is 
agreed that the sellers will pay the said sum together with 
interest direct to the District of Columbia and the Title 
Company shall not hold said sum. 

2. The Purchasers shall not be obligated to consummate 
this sale, and shall be entitled to cancel this contract and 
obtain a refund of their deposit in the event it shall be found 
that the title to said land contains any restrictive covenant 
affecting the price of structure or type thereof which may 
be erected on said land, or any covenant contained in any 
deed or declaration affecting said property which requires 
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any building set-back line restriction in excess of the set¬ 
back line as may be required under tbe appropriate build¬ 
ing regulations of the District of Columbia, notwithstanding 
any other provision to the contrary herein contained. The 
obligation of Purchasers to consummate this sale is further 
conditioned upon all of said property being zoned, at the 
time of settlement, to permit the construction on said land 
of either semi-detached houses or community group houses, 
and if said property is not so zoned at time of settlement the 
Purchasers shall be entitled to cancel this contract and be 
thereupon refunded their full deposit hereunder. It is fur¬ 
ther agreed that the property is now zoned 40 ft. A Resi¬ 
dential semi-restricted and that neither Purchasers nor 
Sellers will make any effort or application directly or in¬ 
directly to change said zoning between the date of the exe¬ 
cution of this contract and settlement hereunder. 

3. If Purchasers shall fail to make full settlement in ac¬ 
cordance with the terms hereof the deposit herein provided 
for which may at that time be held by Trustees of 
Kolipinski Estate shall be forfeited to the Sellers as fixed 
and liquidated damages for the breach hereof by Purchas¬ 
ers, and the Purchasers shall have no further liability here¬ 
under in any respect and shall not in any event thereafter 
be subject to any action for specific performance. In the 
event of forfeiture the Sellers shall retain the entire deposit 
as liquidated damages. 

4. Waiver of the right-of^way-Sinclair Pipeline to be at¬ 
tached to contract. 

5. Title to be examined for the Purchasers by Lawyers 
Title Ins. Corp. of Richmond, Va. 

6. If this contract is not accepted by Sellers and copy 
thereof delivered to Purchasers on or before 12 Noon on 
April 24, 1950 this contract shall be automatically can- 
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celled without notice to Sellers, and the deposit shall be re¬ 
funded in full 


Sidney Z. Mensh 

Agent 


April 20, 1950 


Charles M. Plunkert 

Agent 


T. F. Burke 

Witness 


Morris Pollin 

Purchaser 

Dan Pollin 

Purchaser 

Emilie Kolipinski Bucy 

Seller 

Henrietta Kolipinski Evans 

Seller 

Trustees, U/W 
Louis Kolipinski, dec’d. 


Seller 


M. M. Doyle 

Witness 


Seller 


Seller 


Date of Acceptance of Sellers.1950. 

We agree to the above contract both as to price and terms. 

Eleanor K. Smith Louis X. Kolipinski 
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JOAN C. SMITH, et Aii., Appellants, 
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Attorney fox Sidney Z . Mensh, 
Investment Building, 
Washington, D. C. 
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IN THE 


United States Court of Appeals 

For the District op Columbia Circuit. 


No. 10996. 


JOAN C. SMITH, et al., Appellants, 

v. 

MORRIS POLLIN, et al., Appellees. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLEE SIDNEY Z. MENSH 


This appellee concurs in and adopts the brief filed on 
behalf of the other appelles herein. 

The attention of the court is expressly directed to the 
following “Memorandum Respecting Misstatements of 
Fact in Appellants’ Brief.” It is respectfully suggested 
that this Memorandum should be read before appellants’ 
brief is considered, because it shows—by direct quotation 
of evidence—some of the innumerable misstatements of fact 
in appellants’ brief. To attempt to expose all of such mis¬ 
statements would expand this brief beyond reasonable 
bounds. 
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MEMORANDUM RESPECTING MISSTATEMENTS OF 
FACT IN APPELLANTS’ BRIEF. 


Foreword. 

David F. Smith attempted, by his testimony, to contra¬ 
dict the testimony of certain of his witnesses relative to 
interviews he had had with them. In his approach to these 
witnesses he was “looking for some trouble somewhere” 
(Tr. 117), and “tried to put words” in their mouths (Tr. 
108). Smith is a member of the bar. The witnesses are 
laymen. He obviously had preconceived notions of what 
he wanted to prove and was attempting to lay a foundation 
for use in this case. He failed to do so. He now calls them 
“perjurers”. 

The following colloquies between Smith, as plaintiffs’ 
attorney, and Mensh, his witness, clearly establish the un¬ 
reliability of the testimony of Smith, as plaintiffs’ witness, 
in his attempted contradiction of his witnesses. 

Tr. 108: 

Smith, Q. Did you have a conversation with either Morris 
or Dan Pollin in which you told either one or both of them 
that you couldn’t get a contract without giving the three 
lawyers for the trustees $10,000? 

Mensh, A. I didn’t. 

Q. Do you deny that you told me that in the conversation 
in the early part of September 1950? 

A. Definitely. You told me certain things—tried to put 
words m my mouth. I didn’t tell you anything. 

Q. I say, Mr. Mensh, do you deny that you made that 
statement to me m the early part of September, 1950? 

A. Definitely. 
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Tr. 117: 

Q. Did you tell me that you would know better the next 
time? 

A. Mr. Smith, you came in originally on a so-called friend¬ 
ly conversation, and you tried to put words in my mouth 
at that time, and I told you at that time “See my attor¬ 
ney,’ 7 if you had anything further to say in the matter. 

Q. Did you tell me in that conversation that you had con¬ 
sulted your attorney, Mr. H. Max Ammerman, about taking 
action against the Pollins? 

A. Mr. Smith, I don’t recall any further part of that con¬ 
versation, because I saw that you were looking for some 
trouble somewhere, and I told you to see my attorney. 


Tr. 118: 

Q. Well, then, why did you discuss the matter with me if 
you didn’t know of my interest in the matter? 

A. I didn’t discuss it. You did the discussing. (See 
also Tr. 133,134, 136.) 

Higher Offer of Shapiro. 

On at least 75 occasions in his brief Smith refers to an 
alleged “higher offer” of Mr. J. B. Shapiro. 

After Shapiro had been examined by Smith, Smith tes¬ 
tified: 

Tr. 245: 

“The Witness. Well, anyhow, I had not talked to him 
but ten minutes and he pulled out the yellow paper, such 
as lawyers use, and he said, 4 How much is the contract of 
Pollin for?’ 

“And I said, ‘Seven thousand an acre.’ 

“And he immediately said, ‘I will raise it ten per cent.’ ” 
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Tr. 246: 

“And he said, ‘How much deposit has Pollin got up?* 
“And I told him, ‘Fifty thousand.’ 

“He said, ‘I will put up fifty thousand.’ ” 


Tr. 247-248: 

“And I told him that in my opinion it would be better 
to take part cash and to have the balance paid off over a 
period of years, and in that way the tax would not fall due 
all at one time and the income could carry it. And my 
former wife would still get some income out of this trust. 

“So he said, ‘All right, I will give you 630 or 631 thou¬ 
sand, whatever that figure is, ten per cent increase, three 
per cent commission, and pay it 29 per cent cash, and the 
balance over a period of years, at 5 per cent interest, se¬ 
cured by a deed of trust on the property.’ 

1 “He said, ‘I will put up fifty thousand deposit on that.’ 

“He said, ‘My attorney is Mr. Roger J. Whiteford’— 
whom I have known now for years—‘and I want to meet 
the trustees and their attorneys in Mr. Whiteford’s office, 
and Mr. Whiteford will draw the contract, and as soon as 
it is drawn I will put up the fifty thousand deposit.’ 

“He told me that Judge Doyle had called him a few 
weeks before and they had a very acrimonious conversation 
over the telephone about the property. He did not come 
right out and say it, but he indicated to me that the Judge 
had told him to go some place.” 


On cross-examination, Smith testified: 

Tr. 288: 

“Q. How did you happen to go in to see Mr. Shapiro? 

“A. X wasn’t working at the time, and I set out and spent 
a whole week talking to everybody that I could think of to 
see if I couldn’t get more money for this property on behalf 
of my children, and also to help all the rest of them out. 
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“Q. Now, were you able to get any written offer for that 
property more than $7,000 an acre from anybody that you 
talked to? 

“A. No, sir. I would like to go into that, if you— 

“Q. You may after I have finished. You may, of course, 
testify, if the Court will permit you. 

“Did you get any written offer of any kind from Mr. 
Shapiro? 

A. No.” 

After giving the names of a number of people that he 
had consulted in an attempt to get a higher offer, Smith 
testified: 

Tr. 289: 

“I asked them to give me a higher offer, and I never 
heard any more from them.” 


Shapiro testified: 

Tr. 198: 

By Mr. Smith: 

“Q. Mr. Shapiro, on June 6, 1950, or any time about 
then, did you undertake to make an offer for the Kolipinsld 
tract of 82 acres if the trustees of the Kolipinski estate and 
their attorneys would meet you in the office of Roger J. 
Whiteford, an attorney, and you could buy the property 
without any strings attached to it? 

“A. Absolutely not 

“Mr. Campbell. Object to the form of the question. 
“The Court. Objection overruled. 

“The Witness. Absolutely not.” 


Tr. 199-200: 

“Q. Will you tell his Honor and the gentlemen of the 
jury all the conversation that took place on the first occa¬ 
sion? 
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*'‘A. I would be glad to. Mr. Smith came in—my office 
is on the balcony, and he talked to my secretary, and she 
told me Mr. Smith wanted to see me. I didn’t know who 
Mr. Smith was. Naturally I saw him. He came up and he 
said to me that an offer had been made on the Kolipinski 
property, $7,000, and that if he could get a larger offer to 
submit to the Court, he would contest the $7,000 offer, and 
then in connection with that he told me he represented the 
heirs. 

“That is exactly what you told me—that if you could 
get a larger offer, you would try to upset the $7,000. 

“And I said ‘No.’ 

“Q. You mean you flatly refused to make an offer? 

“A. No. We talked about it. I owed you that courtesy, 
but I didn’t want to talk about it. 

“Q. Suppose you tell us all of the conversation. 

“A. I just told you. 

“Q. On the first occasion? 

“A. I don’t remember the details. It was not of sufficient 
importance. I did say to you, ‘If that offer doesn’t go 
through, then come and see me,’ and you came voluntarily 
two or three times otherwise.” 


Tr. 200-201: 

“Q. And on that occasion did you make a statement that 
the only reason you were getting back into the picture was 
that you had been trying to buy the property for ten years 
before Morris Pollin ever thought of it? 

“Mr. Campbell. Objection to the form of the question, 
your Honor. This is not a hostile witness. 

“The Court. I am going to allow this question. 

“The Witness. That is not what I told you, because your 
question is concocted. You asked me did I know about the 
property. I said yes, I had tried to buy it for ten years, 
but I did not say that because Pollin was going to buy it 
that I was going to get back into the picture. 

“By Mr. Smith: 
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“Q. Did you make a statement then that the only reason 
you were going to get back in the picture was that you had 
thought of it ten years before Morris Pollin— 

“A. That is not what I told you. I cannot answer that 
question. You are coupling two things—I cannot answer 
that. 

“I knew about the property ten or twelve years ago, but 
I did not say that I was going to be interested again be¬ 
cause Pollin was buying it. That is not true.” 


Tr. 202: 

“Q. Well, didn’t Mr. Bress return those notes to you 
late in October 1950? 

“A. After I told him that I did not make an offer, he 
asked me did I make an offer and I said no, and then he re¬ 
turned the notes to me. 

“Q. You made no offer of any kind on the first occasion 
when I was in your office? 

“A. None whatever.” 


Tr. 204: 

“Q. Can you tell us anything else which was said on the 
second occasion? 

“A. I don’t remember. You came to me, and what the 
conversation was I don’t know, but the substance of what 
it was was you tried to get me to make an offer, said you 
could upset Pollin’s offer. 

“Q. And on the second occasion did you make an offer? 

“A. No, absolutely not. At no occasion. Never did I 
make an offer to you—never. 

“Q. Then I came back the third time to see you, in the 
same place, didn’t I? Didn’t I? 

“A. Yes. 

“Q. Well, what did I talk about the third time? 

“A. The same thing you talked about the first or second 
time, I presume. 






“Q. I mean, on two other days yon had refused to make 
an offer; is that right? 

“A. I have always refused to make you an offer. I don’t 
know how many times.” 


Tr. 206: 

“Q. You told Mr. Bress that you had never made an 
offer? 

“A. That is correct, and I told you that the day before 
you sent me the subpoena, when you saw me on the street, 
before I got the subpoena. I told you I never made an 
offer.” 


Tr. 208-9: 

“Q. At any time in any conversation in your office with 
me, did you mention a figure of $7,700 an acre? 

“A. Yes, I did, in this respect: 

“I said, ‘If it goes to Court’ and I bought the property. 
In Court, it means it would have to go to $7,700,10 per cent 
nisi, increase, whatever the term is. That is the only thing. 
“Yes, I did. 

“Q. Was anything said in those conversations about you 
wanted a 3 per cent commission? 

“A. No. You wanted a commission. You are the one 
that wanted a commission, and I said no.” 

Tr. 209: 

“Q. Was anything said about your putting up a $50,000 
cash deposit? 

“A. No; absolutely not. 

“Q. Was anything said about the refusal of the attorneys 
for the trustees to meet you and talk to you about it? 

“A. No; absolutely not.” 






“Q. Well, we will get down to the second occasion. If 
there was no offer on the first occasion, how was the matter 
reopened on the second occasion? 

“A. Once or twice I came in the office and you were sit¬ 
ting there, and I couldn’t refuse to see you. You wanted 
to come up and talk with me, and I don’t remember the de¬ 
tails, but the substance was, you wanted a higher offer, you 
would take it to the Court and show the Court that you had 
a higher offer and upset the offer that was there. That is 
the substance of it. And, second, I did not make you any 
offer. I don’t know anything else to tell you.” 


Tr. 214: 

“Q. And at this luncheon with Mr. David Bress, isn’t it 
a fact that you confirmed to him that you had offered $7,700 
an acre for the property? 

“A. No; that is not true.” 


In his brief, p. 23, Smith said that Shapiro “confirmed” 
to David G. Bress, Esq., “that he had offered $7,700 per 
acre for the propery in June, 1950, all cash”; and on p. 24, 
he says that Irvin Goldstein, Esq., also “impeached 
Shapiro.” 

Mr. Bress testified: 

Tr. 239-40: 

“He (Shapiro) took out his file and stated that he would 
be glad to give me certain information, and I asked him 
whether or not it was a fact that he had offered—my recol¬ 
lection is—$7,700,1 think; 10% over $7,000 per acre for the 
tract of land involved. 

“And he took out some notes that he had in his file and 
showed me the original notes that he made during his con¬ 
ference with you (Smith) that had taken place some 
months prior to that, and my recollection is that he talked 
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to you about the $7,700 figure but he led me to believe that 
he did not make a firm offer. 

“He stated that he had been interested in this property 
for many, many years; had developed a file that was quite 
thick on it, and that you asked him to make him [sic] an 
offer higher than $7,000, and he indicated an unwillingness 
to make any offers in competition with other offers, but 
that if an offer, a contract signed by the owners was brought 
to him for 10% more than $7,000 per acre, and there would 
be no commission payable, that he would have some interest 
in discussing the matter further. He showed some inter¬ 
est, but he never made any offer, and those were the facts 
that I brought back with me from that conference. 

“By Mr. Smith. 

“Q. Do you recall now that the figure that he mentioned 
was $7,700 an acre? 

“A. Yes, I recall that figure because I know it was a 
figure of 10% over $7,000; yes. And I remember that fig¬ 
ure was on the few pages of yellow legal cap paper that he 
let me see. ,, 


Mr. Goldstein testified: 

Tr. 280-281: 

1 “Q. And did you undertake an investigation with re¬ 
spect to an offer supposed to have been made by Mr. J. B. 
Shapiro? 

“A. I did. 

“Q. Now, what did you do about that? 

“A. I went to see Mr. Shapiro about it. The exact date 
I do not remember. Perhaps it was the early part of De¬ 
cember of last year. I went into his office, as near as I can 
recall, and told him that you had discussed the matter with 
me. 

“I gave him a brief resume of the version of the matter 
as I had it, and asked him about a purported offer that he 
had made for this Kolipinski property. 
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“In the course of the discussion, I mentioned to him the 
name of the Pollin family, and Judge Doyle, and Mr. 
Burke, and the real estate agents who were involved, and 
when I concluded telling him what my interest was, and 
what I was trying to ascertain, he told me that he didn’t 
care to discuss it. 

“Q. And that was the end of the conversation? 

“A. Yes, aside from some other matters that are not 
pertinent at all.” 


The $10,000 Payment Out of Brokers’ Commissions. 

Repeatedly in his brief (as for instance on page 49) 
Smith says that the brokers’ agreement to pay $10,000 out 
of their commission was for “ ‘legal services’ to the brok¬ 
ers.” He offered no testimony to support this. 

Mr. Mensh testified, under examination by Mr. Smith: 
Tr. 103-104: 

“Q. Well, when did the discussion come up about paying 
$10,000 out of the commission, payable to yourself and Mr. 
Plunkert, to the three attorneys? 

“A. The day before, on Thursday, this was. 

“Q. So that would be April 20, 1950? 

“A. That is right. 

“Q. And what was said about that? 

“A. Judge Doyle said the trustees wanted the brokers to 
pay the commission; they didn’t want to take it out of the 
estate. 

“Mr. Ottenberg. Pay the what? 

“The Witness. They didn’t want to take the—no, the 
attorneys’ fees were to be paid by the brokers, and frankly 
we thought they were trying to chisel us again. 

“By Mr. Smith: 

“Q. Who first asked for the $10,000 out of your commis¬ 
sion? 

“A. Well, Judge Doyle and Mr. Burke were there to¬ 
gether with Mr. Plunkert and myself, and they said that 
that was one of the conditions that the trustees would in- 
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sist on. They had worked on the case for years and the 
trustees wanted them to be paid for their work, but that it 
would have to come out of our end of it.” 


Tr. 106-107: 

“Q. Well, wasn’t there an agreement signed immediately 
before the main contract of sale was signed? 

“A. In the presence of the trustees it was. The paper 
was shown, and we signed all our papers at one time. We 
signed as agents on the contract; we initialed the change 
on the commission and signed this agreement, all at one 
signing, shall I say. 

“Q. Well, this agreement for the payment of $10,000 
commission was signed immediately before the main con¬ 
tract of sale, wasn’t it? 

“A. I don’t know the precedence. I may have signed it 
before or after. It was all done at one time. The various 
papers were signed. 

“Q. Were you told by any of the lawyers to keep it quiet 
while the trustees were in the room? 

“A. I was not. 

“Q. Did the trustees of the Kolipinski estate know about 
that payment? 

“A. They certainly did. 

“Q. What was said in their presence that indicates they 
knew about it? 

“A. The paper was passed around. In fact, I think it was 
dictated, the note was dictated in the room adjoining, and 
brought in, and the fact that the trustees wanted to pay 
that way, we certainly were told, understood it, and knew 
about it.” 


Tr. 108: 

“Q. What did either one of the trustees, Mrs. Bucy or 
Mrs. Evans, say on the subject of this $10,000 payment, if 
anything? 
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“A. Well, they could read. It was passed around. They 
saw it. And frankly, there was not much to say. That is 
what they wanted and that was it.” 


Tr. 358-359: 

Mr. Plunkert testified, under examination by Mr. Smith: 

“Q. Have you told us all of the conversation on that oc¬ 
casion in Judge Doyle’s office? 

“A. Well, he said that the attorney fees would have to 
be paid out of the commission. 

“Q. Tell us word for word, as near as you can recollect, 
everything which was said about that subject. 

1 ‘A. Well, they wanted to save the estate the attorneys’ 
fees, so therefore it was required of the brokers to pay the 
attorneys’ fees. 

“Q. Tell us what was said about it. I don’t want your 
conclusion. I want the words, as nearly as you can give it 
to us, and who was doing the talking at the time. 

“A. Well, Judge Doyle and Mr. Burke. Of course we 
were talking back and forwards, discussing the commission. 

“Q. What was said, Mr. Plunkert? 

“A. Well, as near as I can remember, I have told you 
what was said. 

“Q. Well, who first mentioned the subject of 10,000? 

“A. Judge Doyle. 

“Q. And did Judge Doyle say on that occasion that the 
trustees of the Kolipinski— 

“The Court. No. Suppose you tell us as near as you 
can remember, in Judge Doyle’s own words, what he said. 

“The Witness. Judge Doyle said that the fees for the 
attorneys would have to come out of the sale of the prop¬ 
erty ; that the estate wanted to save the attorney fees in this 
case; that they had did a lot of work on it, which I knew 
they had. 

“By Mr. Smith: 

“Q. Is that all of it? 

“A. That is all. 


K% 




“The Court. Was the amount of the attorneys* fees men¬ 
tioned? 

“The Witness. It was, sir; yes, sir. $10,000. 

“By Mr. Smith: 

“Q. Mr. Burke was there when that was mentioned? 

“A. Yes, sir. 

“Q. Did Judge Doyle tell you that the Kolipinski trus¬ 
tees were not willing to pay any lawyers* fees in connec¬ 
tion with the sale? 

“A. That is right. 

“Q. And did Judge Doyle tell you that you would be re¬ 
quired to put in writing a payment of $10,000 out of the 
brokers’ commission? 

“A. We did. 

“Q. I mean, did he tell you you would be required to do 
it? 

“A. No, he did not tell us that** 


Tr. 366: 

“Q. And you knew you couldn’t get any contract unless 
you agreed to give the lawyers $10,000, didn’t you? 

“A. We knew that the attorney fees had to be paid. 

“Q. Well, you knew you couldn’t get a contract without 
giving these lawyers $10,000; isn’t that correct? 

“The Court. The Court has heard no testimony about 
giving ten thousand. 

“Mr. Smith. Well, I mean paying it, your Honor. 

“The Witness. Well, the only thing that I know is that 
the attorney fees had to be paid out of the commission. 

“By Mr. Smith: 

“Q. Or otherwise you would not get any contract? 

“A. There was nothing said that we would not have a 
contract.” 
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Tr. 367: 

“Q. Can you tell us anything that either one of the trus¬ 
tees of the Kolipinski estate said in your presence about 
the $10,000 agreement? 

“A. What they said about it? 

* “Q. Yes. 

“A. Well, they were present when it was signed; that is 
, all I can tell you. 

“Q. Well, did either one of them make any comment 
about this fee agreement? 

► “A. They said that the attorney fees had to be paid out 

of the real estate commission; that was alL” 


Alleged Agreement by Defendants Pollin to Reimburse 
Brokers for $10,000 Paid to the Trustees* Attorneys. 

In appellants’ brief (p. 53) Smith argues that there is 
“substantial evidence” that appellees Pollin agreed to re- 
f imhurse the brokers for the $10,000 and pay them an addi¬ 

tional one percent commission themselves. 

The “substantial evidence” is Smith’s own recital (Tr. 
268) of his alleged interview with Mensh. 

► Mensh testified, under examination by Smith: 

Tr. 108-110: 

f “Q. Well, after you agreed to give up $10,000 out of your 

commission, you still wanted 6 per cent out of the deal, 
didn’t you? 

* “A. We didn’t want it. We couldn’t get it. We signed 

5 per cent, and that was it. 

“Q. Did you call up Morris Pollin or Dan Pollin about 
it? 

“A. No, I didn’t, 
a “Q. You didn’t? 

“A. I did not. 

“Q. Did you have a conversation with either Morris or 
Dan Pollin in which you told either one or both of them 
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that yon couldn’t get a contract without giving the three 
lawyers for the trustees $10,000? 

“A. I didn’t. 

“Q. Do you deny that you told me that in the conversa¬ 
tion in the early part of September, 1950? 

“A. Definitely. You told me certain things—tried to put 
words in my mouth. I didn’t tell you anything. 

“Q. I say, Mr. Mensh, do you deny that you made that 
statement to me in the early part of September, 1950? 

“A. Definitely. 

“Q. And you had no conversation at all with either Mor¬ 
ris Pollin or Dan Pollin about your giving up the $10,000 
out of commission? 

“A. We certainly mentioned it to them at the time that 
the contract was signed, that we had to give it up, certainly. 
And they knew all the phases of the deal. 

“Q. Who did you mention it to? 

‘ ‘A. To Morris and Dan. After the contract was signed. 
We delivered it to them that night, Mr. Plunkert and my¬ 
self, and told them exactly what went on. 

“Q. You mean on April 21,1950, you talked to both Mor¬ 
ris and Dan Pollin? 

“A. That evening. 

“Q. And told them that you had to give up $10,000 out of 
your commission; and what did they agree to do about it. 
1 “A. It didn’t make much difference to them. 

1 “Q. I asked you, Mr. Mensh, what they agreed, if any¬ 

thing, to do about it. 

“A. Nothing. 

“Q. I ask you if on April 21, 1950, immediately before 
the agreement with the lawyers for the $10,000 was signed, 
that you told Morris Pollin and Dan Pollin that you 
couldn’t get a contract without giving these three lawyers 
$10,000? 

“A. I don’t recall saying that particularly. 

“Q. Do you deny that you made that statement to me in 
your office, in the early part of September, 1950? 
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“A. Definitely. 

“Q. And do you also deny that Morris Pollin and Dan 
Pollin agreed to reimburse you for that $10,000. 

“A. Definitely. 

“Q. And do you also deny that on the same place and 
same occasion, that you said that Morris Pollin and Dan 
Pollin would also pay you an additional commission of 1 
per cent on the sale? 

“A. That is right. 

“Q. They made no such agreement; is that right? 

“A. They made no such agreement.” 


Plunkert testified, under examination by Smith: 
Tr.363: 

“Q. Did you have any knowledge about an agreement to 
reimburse the brokers for the $10,000 that was paid to the 
lawyers? 


Tr. 364: 

‘ ‘ The Witness: No. 

“By Mr. Smith: 

“Q. You never at any time heard anything about any 
such agreement, is that right? 

“A. No, sir.” 


Alleged Duplicity of Brokers. 

Beginning with page 66 of his brief touching this sub¬ 
ject, Smith makes repeated misstatements of fact. 

For instance, he says that Morris and Dan Pollin rep¬ 
resented to the Perpetual Building Association that they 
proposed to pay $600,000 for the trust property, and that 
broker Mensh concealed from the trustees the fact that the 
Pollins were willing to pay $600,000. 
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In the form of contract submitted to the Perpetual Build¬ 
ing Association (Plaintiffs’ Ex. 14) the price was fixed at 
$571,200, and the document stated that the price was “based 
upon an area of 81.6 acres of land contained in the above 
described property. If a correct survey of said land shall 
disclose that the property contains either more or less than 
81.6 acres the total sales price shall be adjusted either up¬ 
wards or downwards accordingly at the rate of $7,000 per 
acre.” 

In the letter from Morris and Dan Pollin to Perpetual 
Building Association (Plaintiffs Ex. 13) it was stated: 

Tr. 82: 

“We hereby make application for a first trust loan on 
said property in the sum of $400,000.00 to be advanced by 
you at time of settlement of said contract. The balance of 
$200,000.00 will be paid by us in cash at settlement. If 
purchase price is reduced below $600,000.00 either through 
result of survey or adjustment in purchase price, we shall 
pay in cash at settlement the sum of $200,000.00, and your 
loan will be reduced accordingly.” 

The loan made was for $373,435.52 (Plaintiffs’ Exh. 10). 

Mbnsh testified: 

Tr. 92-94: 

“Q. Well, within any time up until the deed of this prop¬ 
erty was put on record, on July 17, 1950, did you ever tell 
Mrs. Bucy or Mrs. Evans, or any of the attorneys for the 
trustees, that you knew that Morris and Dan Pollin were 
willing to pay $600,000 for this property? 

“A. I didn’t know it. 

“Q. Well, Mr. Mensh, you just said that you knew about 
this commitment, that Morris and Dan Pollin got in March 
of 1950, didn’t you? 

“A. Yes. 

“Q. Well, now, what is the fact about it? Did you know 
it or didn’t you know it? 
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“A. I knew that there was an indeterminate amount of 
land, and that the final price would be based on $7,000 an 
acre, was the only fact that I did know. 

“Q. There was nothing in the papers that went to Per¬ 
petual which mentioned buying the property on an acreage 
basis at all, was there? 

“A. There was. 

*‘Q. This letter of Morris and Dan Pollin— 

“A. I don’t know if it is in the letter or in our conversa¬ 
tions. 

“Q. You previously testified that you knew about this let¬ 
ter of March 27, 1950, signed by Morris Pollin and Dan 
Pollin, and you delivered it to the Perpetual; is that right? 

“ A. That is right. 

“Q. And I ask you to look at that again and see whether 
anything is mentioned in there about buying the property 
at so much per acre, and whether— 

“ A. Through result of survey or adjustment, and the sur¬ 
vey would be based on acreage. 

“Q. Is the figure of 600,000 mentioned in that letter? 

“A. It is approximation; yes. 

“Mr. Ottenberg. It says so right in the letter. 

“The Witness. We didn’t know whether it was 82, 83, 
84 acres, or 81. We just covered ourselves by approxima¬ 
tion.” 


Smith states in his brief (pp. 67 and 68) that neither of 
the brokers offered the trust property to anyone other 
than the Pollins. 

Mensh testified: 

Tr. 74-75: 

“Q. When did you first become interested in the sale of 
the Kolipinski tract in the northeast section of Washing¬ 
ton? 

“A. About five years ago. 
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“Q. With respect to the transaction in this case, and 
the sale of this property to the Riggs Park Land Company, 
when did yon begin yonr interest in the sale of the Kolipin- 
ski property to the Riggs Park Land Company? 

“A. There was no Riggs Park Land Company at the 
time that I was working on this, as far as I know. I mean, 
I was dealing with— 

* “The Court. Well, just answer the question. Don’t 
volunteer a statement. 

“By Mr. Smith: 

“Q. You were dealing with whom? 

“A. I was dealing originally, in a recent date, with 
another broker in the purchase of this land. I was dealing 
with the trustees, of course, and their attorneys, first, and 
another broker was dealing through me for the purchase 
of this land. 

“Q. Who was the other broker? 

“A. Not with these parties directly connected now. I 
am not referring to the Pollins. I am referring to Raff el 
Real Estate, who had a salesmen, Mr. Guttenberg, who had 
contacted me for a client of his, knowing that I— 

“The Court. Well, do not tell what he knew. Just con¬ 
fine yourself to answering questions. 

“The Witness. Yes, sir.” 


Tr. 124-125: 

“Q. Mr. Mensh, you never at any time had but one buyer 
in mind, and that was Morris and Dan Pollin; isn’t that 
right? 

“A. No, you are mistaken, because I originally, before 
I knew that they were interested in the property, I was 
working with another broker and had contacted Mrs. Bucy 
and Judge Doyle relative to what kind of a deal we might 
work out. In fact, I had suggested to Mrs. Bucy that an 
appraisal be made so that she could maintain a firm price 
on the land. She could give us a firm price. 
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“So she said that they might do that. We were at all 
times trying to establish—” 


Mr. Plunkert testified: 

Tr. 346-347: 

“Q. Well, you never did submit it to anybody but Dan 
Pollin, did you? 

“A. I did. 

“Q. Who were the other people you talked to about it? 

“A. It was a syndicate that I had an offer from. 

“Q. What syndicate was that? 

“A. Well, I don’t know what they were going to call 
themselves, but I know who the man was that I was dealing 
with. 

“Q. Well, give us the name. 

“A. His name was Dove. 

“The Court. How do you spell it? 

“The Witness. D-o-v-e. 

“By Mr. Smith: 

1 ‘ Q. Can you give his first name. Is that the Maury Dove 
family in Washington? 

“A. No. He is of a Baltimore family. Louis Dove.” 


Mary E. Spinks As a “Straw Party”. 

In his brief (p. 6) Smith, in referring to appellee Mary 
E. Spinks, asserted that she was the “straw” for the ap¬ 
pellee Charles M. Plunkert. He repeats this erroneous 
statement many times. 

Counsel for defendants offered the following stipulation: 
Tr. 180: 

“Mr. Campbell. May it be stipulated that Mary E. 
Spinks at the time was acting on behalf of John J. Mad- 
dock and Charles M. Plunkert, a partnership, and that they 
were the real purchasers in interest, and that they made 
the purchase price for the property. 





“Mr. Smith. I am willing to stipulate that, if you will 
also stipulate that Mr. Charles M. Plunkert was secretary 
of that company. 

“Is that right? 

“Mr. Campbell. This is a partnership consisting of 
John J. Maddock and Charles M. Plunkert. That is the 
proffer that we make. 

“Mr. Smith. That is all I wanted to go into, your 
Honor.” 


The following colloquy occurred also: 

Tr. 338: 

“Mr. Smith. Your Honor, this transfer was to a Mary 
E. Spinks. We have that question of a straw in the case, 
as to who actually owned the property. 

“Mr. Campbell. That has already been conceded. 

“The Court. That is conceded. So you do not have to 
show it. 

“Mr. Smith. Conceded what? 

“Mr. Campbell. . That she was the straw of Plunkert 
and Maddock’s partnership. 

“The Court. It is the Court’s understanding that this 
was conceded. 

“Mr. Smith. Your Honor, if it was conceded, I never 
heard it. 

“The Court. Well, the Court did. 

“Mr. Ottenbberg. We even showed him the check to pay 
for it” 

Sale at “Unreasonably Low Price.” 

On page 97 of his brief, Smith attacks finding of fact 
No. 17 that the trust property was not sold at an unreason¬ 
ably low price, and asserts that this finding “is in the teeth 
of all the uncontradicted evidence showing sales of adjoin¬ 
ing comparable acreage for $10,000 and $9,000 per acre, 
and the uncontradicted testimony of Smith that the prop- 
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erty. at the time of sale had a fair market value of $12,000 
per acre.” 

Smith admitted that he was no expert appraiser (Tr. 305, 
333). He did not call any of the three expert appraisers 
he had selected (Tr. 458). Their valuation was $6,750 per 
acre. Smith’s valuation of $12,000 is, therefore, without 
substance or value. The trial judge summarized the mat¬ 
ter as follows (Tr. 392): 

“Mr. Smith. Your Honor, there is evidence in this case 
that the property was sold for $7,000, and it might hove a 
value of $12,000. That would be unconscionable. 

“The Court. Now, I am going to make a finding. I will 
state right now, in view of the fact that we are through 
with the jury aspect of the matter, that while I allowed 
you to testify as to value on the theory, technically, that 
you qualified yourself as an expert, I attach very little 
weight to your expert testimony of value, because I think 
your experience has been shown to be very limited. You 
have never acted as an appraiser or as a broker, and I do 
not think you have shown enough to warrant any finding 
of $12,000 value. 

“On the contrary, you testified that you went around and 
tried to get offers higher than $7,000 an acre, and you were 
not able to.” 


As to Comparable Sales. 

Smith’s witness, E. Edw. Carney, testified that he repre¬ 
sented his wife in a sale on October 21, 1947, of approxi¬ 
mately three and a fraction acres to the United States for 
$27,000; that this property was some 500 or 600 feet away 
from the Kolipinski property, faced on Riggs Road and 
was approximately 210 by 300 feet (Tr. 70); that the Koli¬ 
pinski tract was “back land” with several hills and valleys 
on that land and that it was thickly wooded (Tr. 71). He 
also testified that Mrs. Carney sold Dan Pollin approxi¬ 
mately 5 acres of land on Riggs Road, near or adjoining 
the Kolipinski tract, for $50,000, approximately $15,000 
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cash and a note for 3 years for $35,000 (Tr. 71-72); and 
that Mrs. Carney had to dedicate certain portions of the 
land for streets and sewer right-of-way (Tr. 72). 

Smith’s witness Harrison M. Dixon testified that he sold 
a parcel of land comprising 9-67/100 acres in 1950 adjoin¬ 
ing the Kolipinski tract on the south side for $82,195, of 
which $20,000 was to be paid in cash, $62,195 due on or 
before December 1, 1951; that the land had on it a house 
containing 8 rooms and bath and a septic tank and rented 
for $40 a month (Tr. 178,181). 

In other words, Smith is attempting to compare an all 
cash sale of approximately 82 acres of back land having 
practically no street frontage and no water or sewer, with 
three small parcels, two of which were sold on terms, and 
all of which have streets and utilities. 

CONCLUSION. 

There was no substantial evidence introduced by appel¬ 
lants in support of the allegations of the complaint. On 
the contrary, all of the evidence supports an honest con¬ 
tract, honestly arrived at 11 Fraud is not to be presumed 
where the contract is consistent with honesty of purpose 
and fair dealing.” 1 

Respectfully submitted, 

H. Max Am merman, 

Attorney for Sidney Z. Mensh, 
Investment Building, 
Washington, D. C. 

l Starkweather v. Jenner, 27 App. D. C. 348, 361. 
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QUESTION PRESENTED. 

In the opinion of these appellees there are no factual or 
legal issues presented on this appeal which can affect their 
rights. These appellees occupy a non-adversary position 
in this litigation. 
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COUNTER STATEMENT OF THE CASE. 

This is a suit to set aside a sale of real estate. The prop¬ 
erty was paid for in part out of the proceeds of a loan from 
appellee Perpetual Building Association secured by a deed 
of trust to appellees Crowell and Scrivener, as trustees. If 
the suit is dismissed, the title of the trustees under the deed 
of trust will be ipso facto confirmed. If the sale is set aside, 
the loan of Perpetual Building Association is to be paid off 
and the trust released. 
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On July 14, 1950, Emilie K. Bucy and Henrietta K. 
Evans, successor trustees under the will of Louis Kolipin- 
ski, deceased, conveyed to Riggs Park Land Co., Inc. the 
property involved in this action and were paid the sum of 
$573,435.52, in cash, for the property. (Trial Court Find¬ 
ings of Fact No. 12, Appellees’ App. pp. 13-14.) In order 
to obtain a portion of the funds with which to pay for the 
property, Riggs Park Land Co., Inc. borrowed from appel¬ 
lee Perpetual Building Association at the time of settle¬ 
ment the sum of $373,435; and to secure said loan Riggs 
Park Land Co., Inc. executed and delivered a deed of trust 
upon said property running to appellees Junior F. Crowell 
and Samuel Scrivener, Jr., as trustees, which deed of trust 
was duly recorded among the land records of the District 
of Columbia on July 17, 1950, in Liber 9250 at Folio 480. 
i (Ptfs. Ex. #22; Trial Court Findings of Fact Nos. 13, 14, 
Appellees App. p. 14.) 

The instant action in the District Court was brought by 
David F. Smith, as purported guardian ad litem or next 
' friend of certain infant remaindermen under a trust estab¬ 
lished by the Kolipinski will; and in the action David F. 
Smith seeks to set aside the above mentioned sale. 

Appellants make no charges of wrongdoing against the 
appellees on whose behalf this brief is filed. David F. Smith 
prays (a) that the deed of conveyance from Emilie K. Bucy 
and Henrietta K. Evans, as successor trustees under the 
1 Kolipinski will, to Riggs Park Land Co., Inc. be rescinded 
and declared null and void, and (b) 1 ‘that the court appoint 
trustees to receive from the substituted trustees [referring 
to the successor trustees under the Kolipinski will] the pro¬ 
ceeds of sale and to pay out of said fund the indebtedness 
due to the defendant Perpetual Building and Loan Associa¬ 
tion, and to secure from the trustees under the deed of 
trust a release thereof and to file said release of record.” 
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ARGUMENT. 

These appellees are not concerned with any merit or lack 
of merit in appellants’ case. They ask only that the lien of 
their deed of trust be protected in any finding which the 
court may make in the premises, and that if the court 
should set aside the sale that the loan of Perpetual Build¬ 
ing Association be paid in full, with interest. 

Respectfully submitted, 

Edmund D. Campbell, 

Samuel Scrivener, Jr., 
Attorneys for Perpetual Building 
Association, and Junior F. Crowell 
and Samuel Scrivener, Jr., Trus¬ 
tees, Appellees. 
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ANSWER OF APPELLEES TO PETITION OF APPEL- 
LANTS FOR A REHEARING, AND FOR OTHER 
RELIEF. 


In answer to appellants ’ petition for a rehearing and for 
other relief, appellees submit that the petition should be 
denied, at least insofar as a rehearing is sought therein, 
for the following reasons: 

1. As the court will note, appellants ’ petition is devoted 
principally to a reiteration of contentions addressed to the 
merits of the case which have already been set forth and 
fully elaborated in appellants’ brief on appeal Appellees 
have already answered those contentions in their briefs 
heretofore filed. This court has already disposed of those 
contentions in its opinion. Therefore, no response to those 
contentions is made herein. 
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2. The sole argument set forth in appellants’ petition 
which was not advanced prior to the decision of this court 
is that appellants’ counsel was denied the opportunity to 
make oral argument on the merits of this appeal, and that 
this constituted (Petition p. 3) “a denial of the rights ac¬ 
corded appellants by the rules of this court and by the due 
process clause of the Fifth Amendment of the Federal Con¬ 
stitution.” In making this argument, appellants’ counsel 
errs both as to the facts and as to the law. As to the facts, 
it is not true, as he unqualifiedly asserts many times 
throughout his petition, that he was prevented by the court 
from making any oral argument. To the contrary, Mr. 
Smith spoke for about fifteen minutes before the court. As 
to the law, it is not true that the court denied to appellants 
any right secured to them by rules of this court, by statute, 
or by the Constitution, even assuming arguendo that in ef¬ 
fect the court denied leave to appellants’ counsel to make 
oral argument on the merits. To the contrary, at the time 
this cause came on for hearing, as shown below, appellants 
had no right derived from any source to make oral argu¬ 
ment, or even to have the case considered on the merits. 

3. There can be no doubt that this court, together with 

all Federal appellate tribunals, may in its discretion, dis¬ 
miss an appeal without reaching the merits, for flagrant 
violation by the appellant of the rules of court. This court 
has very recently exercised that discretionary power to dis¬ 
miss in Creel v. Creel, (1950) .... U. S. App. D. C.. 

184 F. 2d 449, where the appeal was dismissed because of 
repeated violations by the appellant of the court’s rules 
with respect to the time for filing papers. This court said: 

Throughout the course of these appeals ...» appellant 
has been almost invariably dilatory in meeting the rules 
of the court with respect to the time of filing papers. 
The court cannot properly tolerate any further delay. 
Respect for the orderly administration of the business 
of the court and fairness to appellees require that these 
appeals be dismissed for failure of appellant to file 
his brief. 
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The Supreme Court itself has dismissed an appeal, without 
reaching the merits, for flagrant violation of its rules, Port¬ 
land Company v. United States, 82 U. S. 1, 21 L. Ed. 113. 
In that case the court was dealing with its then recently 
amended Rule 21, which required that briefs should con¬ 
tain a concise statement of the questions involved, clear 
assignment of the errors relied upon, a clear statement of 
the points of law or fact to be discussed, and so forth. In 
dismissing the appeal for failure of the appellant to comply 
with this rule, the court said: 

The necessity of strict compliance with these rules, es- 
pecidUy in view of the greatly augmented business of 
the court, is evident. It will facilitate as much the 
labors of the Bar as those of the Bench. ... In the 
case before us, [these rules have] been totally disre¬ 
garded on the part of the appellant. We shall, there¬ 
fore, in this case dismiss the appeal. [Emphasis 
added.] 

» 

In the case at bar, as in the above-cited Supreme Court 
case, it may surely be said that the necessity of strict com¬ 
pliance with the court’s rules (particularly that with re¬ 
spect to the length of briefs) is evident in view of the 
“greatly augmented business of the court.” 

4. It being thus true that this court has the power to dis¬ 
miss appeals, without reaching the merits, for flagrant vio¬ 
lation of the court’s rules, and the court having found, as 
set forth in its opinion, that appellants’ counsel was guilty 
of such violation, it is submitted that when this cause came 
on for hearing it was in such posture that the court might 
summarily have dismissed without hearing a word from 
any of the parties. That the court did choose to grant ap¬ 
pellants’ counsel a short hearing on the merits does not 
alter the fact that any right appellants may have had ab 
initio to consideration of the merits of their appeal was 
foreclosed by their counsel’s failure to comply with the 
rules of court. Insofar as the court considered the merits, 
and heard counsel thereon, it did so purely as an act of 
grace, which might have been withheld without wrong to 
appellants. 
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5. Assuming arguendo, however, that appellants had not 
forfeited their right to consideration of the merits of their 
appeal, the same result would follow. Appellants , counsel, 
in being denied leave to argue at length the merits of the 
case, was not denied any right conferred upon appellants 
by the Constitution, by statute, or by the rules of this 
court. 

6. The due process clause of the Fifth Amendment does 
not apply to appellate proceedings. It is well settled that 
the requirements of this clause of the Constitution have 
been satisfied when the merits of a case have been fairly 
heard in the trial "tribunal. Rehearings or new trials are 
not essential to due process of law, either in judicial or 
administrative proceedings, American Jurisprudence, Con¬ 
stitutional Law, Sec. 637. A fortiori 

The right of appeal or review is not essential to due 
process, provided due process has already been ac- 
! corded in the tribunal of first instance. American 
Jurisprudence, Constitutional Law, Sec. 638 

Thus it was said by the Supreme Court in District of Co - 
lumbia v. Clawans, 300 U. S. 617, 627, 81 L. Ed. 843, 847, 
that: 

Due process does not comprehend the right of appeal, 
McKane v. Durston, 153 TJ. S. 684, 687, 38 L. Ed. 867, 
868,14 S. Ct. 913. 

As for the two cases appellants cite in this connection, 
Frank v. Mangum, 237 U. S. 309, 59 L. Ed. 969, 35 S. Ct. 
582, and Powell v. Alabama, 287 U. S. 45, 77 L. Ed. 158, 53 
S. Ct. 55, 84 A. L. R. 527, these cases deal with due process 
only in relation to trial court procedures; they contain no 
holdings, dicta, or discussions whatsoever with respect to 
appellate procedure. 

There being no right to appeal or review under the due 
process clause, it follows that the incidents of appellate 
procedure are governed only by relevant statutes and rules 
of court. 


7. With respect to oral argument on appeal, it is said in 
Corpus Juris Secundum, Appeal and Error, Sec. 1401(b): 

Generally the right to make an oral argument in an ap¬ 
pellate court exists only in accordance with the provi¬ 
sions of the applicable statutes or rules of court [citing 
cases]. If the privilege of being heard orally before 
the court, prior to final judgment, is given as a matter 
of right, although it is subject to reasonable regulation 
by the court, it cannot justly be denied to any litigant 
making reasonable application therefor; but otherwise 
it has been held that the court in the exercise of its dis¬ 
cretion may decline to. hear oral argument [citing 
Golden Gate Lumber Co. v. Sahrbacher, 38 P. 635, 105 
Cal. 114]. (Emphasis added) 

8. In the District of Columbia there is no statute requir¬ 
ing the allowance of oral argument on appeal. Indeed ap¬ 
pellate procedure is not in any of its aspects prescribed by 
statute, but solely by the rules of court. Turning then to 
the General Rules of the United States Court of Appeals 
for the District of Columbia Circuit, we find that Rule 19< 
provides in part that: 

(c) Not more than 45 minutes on each side shall be al¬ 
lowed in the argument, unless the time is extended 
by special leave of court . . . [Emphasis added.] 

Neither in that rule nor in any other of the said rules is the 
allowance of oral argument made mandatory, or a minimum 
time for oral argument prescribed. Only the maximum time 
is set. Therefore, the court may in any given case dis¬ 
pense with oral argument altogether, so far as the rules 
of court are concerned. 

9. Thus it appears that, even if appellants had not by 
flagrant violation of the court’s rules forfeited their right 
to consideration of the merits of their appeal, they would 
not be entitled as a matter of right to full oral argument on 

• the merits. No such right is accorded by the Constitution, 
by statute, or by the rules of this court. Hence, Mr. Smith 
is not entitled to a rehearing on the ground that he was not 
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allowed to argue at length before the bench of this court. 
And since the petition presents no other argument in sup¬ 
port of the prayer for rehearing, except contentions ad¬ 
dressed to the merits previously passed on by this court, it 
follows, appellees submit, that the instant petition, insofar 
as a rehearing is sought therein, must be denied. 

10. With respect to appellants* alternative prayer, that 
if rehearing be denied, a stay of mandate be granted pend¬ 
ing application by appellants to the Supreme Court for a 
writ of certiorari, appellees oppose the granting of as 
lengthy a stay as appellants seek for the reason that the 
pendency of this litigation is working a great and contin¬ 
uing hardship on certain of the appellees, as has heretofore 
been detailed in appellees* brief on appeal and in other 
pleadings and exhibits filed with the court. In view of that 
hardship, and of the clear absence of merit in appellants* 
case, appellees request that if a stay of mandate be granted 
by this court, the stay be as brief as this court in its dis¬ 
cretion may think fit, in no case to exceed thirty days. 

Respectfully submitted, 


Edmund D. Campbell, 

Grant W. Wipbud, 

822 Southern Building, 
Attorneys for Riggs 
Park Land Co., Inc., 
Lawyers Title Insur¬ 
ance Corporation a/nd 
Frank W. Marscdek. 

Louis Ottenbebg, 

Attorney for Morris Pol- 
lin, Dan PoUin, Jack Pol- 
lin and Abe Pollin. 

S. Alb ert Mickles, 
Attorney for M. M. Doyle. 


M. M. Doyle, 

Attorney for Emilie K. 
Bucy. 

Thomas F. Burke, 

Attorney for Henrietta K. 
Evans. 

G. Bowdoin Craighill, 
Attorney for Thomas F. 
Burke. 

Joseph A. Cantrell, 
Attorney for Charles W. 
Bucy. 
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Joan C. Smith, et al., Appellants 


Morris Pollin, et al., Appellees . 


PETITION OF APPELLANTS FOR A REHEARING, 
FOR ALLOWANCE OF ORAL ARGUMENT ON 
THE MAIN APPEAL, FOR A REHEARING BE¬ 
FORE THE COURT SITTING IN BANC, AND AL¬ 
TERNATIVELY FOR A STAY OF THE MAN¬ 
DATE FOR SIXTY (60) DAYS PENDING APPLI¬ 
CATION FOR A WRIT OF CERTIORARI TO THE 
SUPREME COURT OF THE UNITED STATES. 

Petitioners Joan C. Smith, et al., ten of whom are 
infants and are represented in this court by David F. 
Smith, either as father, guardian ad litem or next friend, 
appellants in the above cause, respectfully petition this 
Honorable Court for a rehearing on the main appeal in 
the above cause, for the allowance of oral argument upon 
their appeal, for a rehearing of the appeal before the 
court sitting in banc, and in the event these applications 



are refused, for a stay of the mandate for sixty (60) 
days pending application by petitioners for a writ of 
certiorari to the Supreme Court of the United States to 
review the per curiam decision of this court dated June 
8, 1951, which dismissed the appeal The per curiam 
reads as follows: 

“Because appellants’ brief of some 110 pages grossly 
! violates our Buie 17 (g) we limited oral argument. 
Nevertheless we have examined the entire record. 
We find that no injustice is done in dismissing the 
appeal.’* 

1. At the time this appeal was called in open court 
for oral argument the panel of this court assigned to 
the case (Judges Edgerton, Washington, and Prettyman) 
arbitrarily directed that David F. Smith, sole attorney 
and representative of the ten infant appellants, would be 
limited to five (5) minutes to state his views to the court 
on the appeal. This five (5) minutes was entirely con¬ 
sumed in answering questions of Judge Edgerton, pro¬ 
pounded in a hostile manner, as to support in the record 
for the $67,158. higher offer for the trust property prior 
to the conveyance; what qualifications counsel for appel¬ 
lants had to testify at the trial as to the fair market 
value of the property; why counsel for the appellants 
filed a brief exceeding the fifty page rule; and questions 
from Judge Prettyman as to the more important ques¬ 
tions in the case. No argument was allowed. The “per 
curiam” which directed dismissal is apparently grounded 
on the failure of counsel for appellants to limit the brief 
to fifty pages and the summary dismissal contains no 
discussion at all of the very substantial and important 
errors raised by appellants, the questions having been of 
general importance to the bar and to the proper adminis¬ 
tration of trust estates. 

2. The arbitrary and unreasonable refusal of the 
court to allow counsel for appellants to orally argue the 
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appeal, where, as here, the questions were substantial 
and important and where large damage was involved, 
was a denial of the rights accorded appellants by the 

► rules of this court and by the due process clause of the 
Fifth Amendment of the Federal Constitution, which 
allows these appellants a hearing according to the ac¬ 
cepted modes and rules of practice commonly observed 

► in this court and in judicial proceedings on appeal gen¬ 
erally. Frank v. Mangum, 237 U. S. 309, 326, 59 L. Ed. 
969, 35 S. Ct. 582. See, also, PoweU v. Alabama, 287 

* U. S. 45, 77 L. Ed. 158, 53 S. Ct 55, 84 A. L. E. 527, 
where the court said: 

» “If in any case, civil or criminal, a state or federal 

court were arbitrarily to refuse to hear a party by 
counsel, employed by and appearing for him, it rea- 

„ sonably may not be doubted that such a refusal 

would be a denial of a hearing, and, therefore, of due 
process in the constitutional sense. ,, 

n 3. The points of error in this Court were obviously 

substantial and important in this case involving a breach 
of trust and fraud. The failure of this Court on this 
record to discuss any of the points cannot be justified. 
The case involved the sale of 82 acres of trust property 
in the District of Columbia, the largest asset of the trust 
estate created by the will of Dr. Louis Kolipinski, de- 

* ceased; the evidence at the trial, largely uncontradicted, 

► showed: (1) that the attorneys for the trustees, the hus¬ 
band of a trustee, and the trustees, in a side, secret deal 
received $10,000. out of the real estate commission of two 
licensed brokers, to whom the trustees had agreed to pay 

* a real estate commission of 5%, or $28,671. in the con¬ 
tract for the sale of said 82 acres of land; that said pay¬ 
ment was improper and unlawful and was agreed to be 

n paid prior to the contract of sale, and was actually paid 

on July 14, 1950, the day on which the trustees delivered 
their deed; and that the buyers participated in said im- 
proper payment to fiduciaries by agreeing with the broker 


4 


Mensh before any contract of sale was agreed upon, to 
reimburse him for the $10,000. paid to the attorneys and 
to pay an additional commission of one (1) per cent on 
the sale price of about $573,000. The trial court refused 
to find that the two brokers were agents for the trustees 
and all the evidence showed they were agents of the buy¬ 
ers. The attorneys for the trustees, the husband of a 
trustee, and the trustees admitted in their answers 
and in this court that they received the $10,000. 
out of the brokers 9 commission, and the findings 
below show the same thing. Thus, simply stated, the 
uncontradicted record shows that the buyers and their 
agents made an improper and unlawful payment to all 
these fiduciaries in connection with the sale of this large 
trust property, which was in violation of the Real Estate 
License Act of the District of Columbia (D. C. Code 
(1940), Title 45, secs. 1414, 1416). That Act prohibits 
a licensed broker from paying any fee, commission or 
compensation out of his commission to any unlicensed 
person and imposes criminal penalties for violation. 
That payment otherwise involved unlawful and intoler¬ 
able conduct in the administration of trust estates, which 
necessarily had an evil and corrupting tendency. (2) 
The trustees and their attorneys fraudulently, five weeks 
before the conveyance to the buyers, refused to receive 
and act upon, or to report to the District Court, a 12% 
higher cash offer for the trust property, which was 
$67,158. greater than the price the buyers paid; that the 
trustees were under a common law duty to receive and 
act upon a substantially higher offer at any time prior 
to actual conveyance and to repudiate a contract at a 
lesser price in order to discharge their mandatory duty 
to sell for the highest possible price; and that the reason 
these fiduciaries refused to receive and act upon this 
higher offer was because of their unlawful personal stake 
and interest in the performance of the' Pollin contract. 
(3) That the trust property was under a final decree 


of continuing jurisdiction and supervision of the Dis¬ 
trict Court in Equity Cause 59,573, which also retained 
a continuing jurisdiction over the appellants as benefi¬ 
ciaries under the will, and, therefore, the trust property 
could not lawfully be sold without ratification by the 
District Court; and a large loss having occurred in sell¬ 
ing without Court approval, the whole burden of proof 
was on the trustees and their attorneys to explain this 
conduct under the special rule of evidence applied in 
fiduciary cases. Further, that the ten infant appellants 
were ‘ ‘ wards 7 * of that Court under a continuing juris¬ 
diction and the property could not be sold without ratifi¬ 
cation; and, otherwise, the power of sale in the will con¬ 
tained a condition which could only be satisfied by evi¬ 
dence on a ratification proceeding. (4) Both brokers 
on their own testimony were guilty of fraud and dis¬ 
loyalty in that they secretly represented both buyer and 
seller, unlawfully collected or agreed to receive a com¬ 
mission from both sides, concealed material information 
from the trustees, for whom they claimed to act as 
agents, tending to affect the value of the trust property 
and the larger price the buyers were willing to pay; and 
otherwise their own testimony and the uncontradicted 
exhibits showed that a month before Mensh obtained a 
“listing card” from the attorneys for the trustees, that 
he had secretly obtained a commitment for a loan of 
$400,000. on the trust property for the buyers, plus a 
commitment for 750 building loans of more than $6,000,- 
000. for houses to be erected on the trust property, and 
had sold fifty new houses for the buyers as their exclu¬ 
sive agent. The uncontradicted evidence showed that the 
broker Plunkert, who claimed to be an agent for the 
trustees, blackmailed the buyers (Pollin) into forcing the 
other broker to take him in the deal and give him half 
of the commission, which was accomplished by the threat 
of Plunkert to Morris Pollin that if he were not “cut in” 
the deal, he would tell the Kolipinski trustees about the 
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$10,000. per acre Dan Pollin paid for five acres of land 
adjoining the trust property shortly prior to the sale in 
this case. This sale to Dan Pollin was established by 
uncontradicted evidence and Plunkert admittedly was the 
broker in that transaction. Plunkert also had an agree¬ 
ment with the buyers prior to the contract of sale to ex¬ 
change part of the trust property for adjoining property 
owned by Plunkert, but admittedly in the name of his 
straw, the appellee Spinks, in order to ‘‘square up” prop¬ 
erty lines. (4) The gross want of prudence on the part 
of the trustees in selling the property as an entirety 
when all the evidence showed it would have brought a 
substantially larger price if sold in smaller quantities; in 
selling without any effort to round up all possible offers 
and without an appraisal in view of the large scale and 
rapid development of the area; (5) The improper exclu¬ 
sion by the trial court of relevant and material evidence 
duly proffered; admission of evidence on behalf of the 
defendants after the court had discharged the jury and 
indicated a summary dismissal of the first count for 
rescission on the plaintiffs 1 evidence; (6) refusal of the 
pre-trial Judge and the trial Judge to appoint counsel 
to represent the ten infant appellants, and in forcing 
David F. Smith to occupy the dual role of sole trial at¬ 
torney and material witness for appellants; and in order¬ 
ing the case to trial on eight days notice, although the 
present counsel for appellants had not expected to try the 
case and had previously submitted the case to twenty five 
members of the District of Columbia bar, who refused to 
proceed solely because they were acquainted with one or 
more of the four attorneys sued in this case. (7) The 
failure of the trial court to apply the special rule of evi¬ 
dence in fiduciary cases, which, on the substantial evi¬ 
dence and obviously prima facie showing of appellants, 
plainly required the appellees to go forward with the 
evidence and to make a full explanation of their highly 
irregular and unlawful conduct in dealing with this large 
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trust property. (8), and in discharging the jury on 
plaintiffs’ evidence and summarily dismissing the first 
count for rescission on motion of appellees. 

4. It is only a matter of fair comment to say that the 
refusal of this court to allow oral argument and in a 
written opinion to dispose of these large and substantial 
questions is unprecedented, exceptional, and contrary to 
the time honored practice of this Court. 

5. At the hearing Mr. Justice Edgerton inquired 
where support was found in the record for the $67,158. 
higher offer of Shapiro. It could not be readily located 
because counsel for appellants did not have the trans¬ 
cript of record. But the testimony of Smith in the trans¬ 
cript showed that offer fully and the fact that it was 
brought to the prompt attention of the attorneys for the 
trustees, the husband of the trustee Bucy; a number of 
conversations occurred with reference to it, and that the 
higher offer was also brought to the notice of the buyer, 
Dan Pollin, and two of the attorneys for him. See full 
testimony of Smith, and his proffer of proof. The state¬ 
ment in the brief of appellees that there was no higher 
offer, citing p. 280 of the transcript, was plainly mislead¬ 
ing. There was no written offer by Shapiro. Shapiro 
made the offer and requested the trustees and their at¬ 
torneys to meet him in the office of Roger J. Whiteford, 
Esq., his attorney, who was to draft the contract. The 
uncontradicted testimony of Smith was that the trustees 
and their attorneys refused to meet Shapiro in the office 
of Whiteford, or at any other place. The authority was 
cited in Appellants’ brief (p. 61-63) to show that at 
common law, which is in force in this District, the trus¬ 
tee was bound to sell for the highest possible price at 
any time before conveyance, and that a trustee must re¬ 
pudiate an earlier contract upon receipt of a substantially 
higher offer, and no liability was incurred in so doing. 
Clearly, the jury could have found that the fiduciaries 
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refused to receive this higher offer because it would have 
defeated their unlawful $10,000. interest in the perfor¬ 
mance of the Pollin contract 

At the hearing, Mr. Justice Edgerton made the erron¬ 
eous statement, apparently relying upon the generally 
misleading statements and excerpts in Appellees brief, 
that the testimony of David G. Bress, Esq. of this bar 
did not impeach Shapiro. If this court will read all of 
the testimony of Mr. Bress it will show that Shapiro de¬ 
livered to Bress his personal notes on the offer, which 
showed the figures involved in the offer of $7,700. per 
acre, with the figures worked out to approximately 
$631,000. for the trust property. This Court does not 
indicate in the “per curiam” that it read any part of 
the Appellants* brief, although it is stated the court 
“have examined the entire record.” There is no sup¬ 
port for the statement of the court “that no injustice is 
done in dismissing the appeal** This record shows 
grevious damage to the property of petitioners because 
of the fraud of possibly $400,000 if this property is not 
recovered, and the substantial questions on appeal plainly 
called for full oral argument, written opinion, and ma¬ 
ture consideration. If there were no other evidence in 
the case except the testimony of Smith, the comparable 
sales and the 31 uncontradicted exhibits of petitioners, 
a prima facie case was clearly made out, and the appel¬ 
lees in this fiduciary case had the burden cast on them 
of going forward with the evidence and of making a full 
explanation of their conduct (Appellants* brief, pp. 87- 
89). 

The $10,000. paid out of the brokers* real estate com¬ 
mission to the fiduciaries is shown by uncontradicted 
evidence and admitted. This fraudulent conduct violated 
the Beal Estate License Act of the District of Columbia 
(D. C. Code, 1940, Title 45, secs. 1414, 1416) which pro¬ 
hibited a licensed broker' from paying any fee, commis- 


sion or compensation out of his commission to any un¬ 
licensed person. The purpose of the Act was to fervent 
fraudulent practices in real estate transactions, and the 
payment by brokers to fiduciaries in side, secret deals 
of part of their commission was a well known form of 
bribery and secret purchase of the loyalty and fidelity 
which fiduciaries owe to the beneficiaries (Appellants’ 
brief, pp. 48-59). The buyers participated in that im¬ 
proper payment from the beginning. The testimony of 
Smith, as to admissions of Mensh, the broker, was that 
Morris and Dan Pollin, the buyers, were told that the 
brokers could not get a contract unless they paid the 
lawyers for the trustees $10,000.; and that the buyers 
told them to go ahead and pay the lawyers and they 
would reimburse the brokers and pay them the addi¬ 
tional commission of one per cent. The buyers were 
present at the title company, the buyers 9 agents, when 
that sum was taken out of the purchase price and the 
real estate commission and paid over to the attorneys 
and the husband of the trustee concurrently with the de¬ 
livery of the deed. Obviously, no court ever tolerated 
that kind of conduct. The courts for a century have 
said they are not equal to the task of weighing the in¬ 
fluence of improper payments in fiduciary situations and 
will not undertake any such inquiry, but will set the 
transaction aside. The decision herein apparently gives 
every lawyer tacit permission to “shake down” brokers 
in fiduciary sales for part of their commission in side, 
secret deals, and certainly this court never intended any 
such result. 

Clearly, trust law cannot survive unless the courts 
maintain and enforce those rigid and unbending stand¬ 
ards of loyalty, honesty and fidelity heretofore applied 
in an unbroken line of authority (Appellants’ brief, pp. 
46-59). 
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The failure of this court to deal with the fraudulent 
behavior of both brokers cannot be justified. Their own 
testimony shows they were secretly working both sides of 
the street, concealed vital information from the trustees 
(whom they claimed to represent, and as such, were 
fiduciaries) affecting the value of the trust property and 
the substantially larger price that the buyers were willing 
to pay. The broker Plunkert “blackmailed” Morris Pol¬ 
lin, one of the buyers, into forcing Mensh, the other 
broker, to take Plunkert into the deal and give him half 
of the commission. This was accomplished by threaten¬ 
ing to tell the Kolipinski trustees, Plunkert’s alleged 
clients, about the $10,000. per acre Dan Pollin paid for 
adjoining acreage shortly prior to this sale, in which 
Plunkert admittedly was the broker. See testimony of 
Adlai Mann as to statements of Morris Pollin. Compare 
the sale here for $7,000. per acre. Plunkert was also 
dealing in the trust property for his own benefit before 
any contract of sale was entered into. The participation 
of both brokers in the improper payment, as well as 
their other disloyal conduct, rendered them liable under 
all authorities for the recovery of $18,671. they received 
out of this trust estate and also for everything of value 
they received from the buyers. Wechler v. Bowman, 
285 N. Y. 284, 34 N. E. (2d) 322, 134 A. L. R. 1337; 
Bradley v. Davidson, 47 App. D. C. 266, 280. Moreover, 
neither broker procured the sale for the reason that the 
appellees Pollin were trying to buy through the witness 
Adlai Mann. The appellees Pollin evidently preferred to 
deal through the brokers Mensh and Plunkert who got 
the trustees to pay the commission and “locked up” the 
deal through the improper payment The brokers on 
their own testimony engaged in clear fraud and duplicity. 
The action of the District Court, and of this court, in 
failing to deal with this conduct cannot be justified on 
this record. 
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The attorneys for the trustees do not deserve a wind¬ 
fall because Appellants 7 brief was too long. They told 
the brokers that the trustees, their clients, were not will¬ 
ing to pay any attorneys fees, and that somebody had to 
pay them or there would be no contract. And that con¬ 
versation was reported to the buyers by the brokers 
(testimony of Smith, Mensh, Plunkert and the exhibits), 
after the attorneys had been told by the brokers that 
they still wanted 6% commission and would have to talk 
to the buyers about it. The $10,000. the attorneys and 
the husband of a trustee got out of this sale was a gross 
fraud, intolerable conduct in a fiduciary case, and a mat¬ 
ter the law could not support because of its evil and 
corrupting tendency. Obviously, this court did not under¬ 
stand the situation when it said that petitioners were not 
prejudiced by dismissal of their appeal. These petition¬ 
ers were the owners of the property involved in this 
transaction and suffered a very large and distressing loss 
because of the conduct of appellees in this sale. 

6. The action of this court is contrary to the rulings 
in Jackson v. Smith, 254 U. S. 586, 65 L. Ed. 418, 41 S. 
Ct. 200; Crites v. Prudential Ins . Co., 322 U. S. 408, 88 
L. Ed. 1356, 64 S. Ct. 1075; Magruder v. Drwry, 235 
U. S. 106, 59 L. Ed. 151, 35 S. Ct 77; and the large and 
unbroken line of authority collected in the brief. 

There is no legal excuse under any conceivable circum¬ 
stances for the action of trustees, attorneys for trustees, 
and the husband of a trustee who was in virtual control 
of the trust property, in taking $10,000. from the buyers 
of trust property and their agents, and it is most unusual 
for a court of errros to refuse to deal with this kind of 
conduct. Nor was there any justification for the action 
of these fiduciaries in throwing away the $67,158. in¬ 
volved in the 12% higher offer of Shapiro. The mere 
selling of this large trust property belonging to ten in¬ 
fants at a grossly inadequate price without the scrutiny 
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of court ratification and in violation of the decree of 
continuing jurisdiction in Equity No. 59,573, which also 
made the infants “wards” of the Court in a continuing 
jurisdiction, coupled with the fraud of the fiduciaries 
and the buyers, clearly presented a case to be dealt with 
in the usual way by this court after full argument. The 
numerous other errors of the District Court are concisely 
set forth in the brief and not discussed here to avoid 
undue extension of the points. 

7. The hostile questioning of counsel for petitioners 
at the inception of the hearing by Mr. Justice Edgerton 
could only have arisen because the Court was misled by 
a reading of the misleading briefs of Appellees, which 
contained misleading excerpts from the transcript, mis¬ 
leading references to the transcript, and was written in 
style to give this court an erroneous impression of what 
the evidence actually was. This conduct on the other side 
was nothing new. See the reply of petitioners in No. 
286, Mise. to the opposition, where petitioners asked this 
court to investigate misleading matter submitted to this 
Court, and the warning in the reply brief. The fact is 
that the transcript of evidence in this Court fully sup¬ 
ports every statement contained in petitioners* brief in 
this court. The art in Appellees* brief was bottomed on 
the supposition that this court would balk at reading 400 
pages of transcript and the adequate brief of petitioners. 
Petitioners ask this court to fully inquire into the con¬ 
duct of counsel on the other side for failure to make a 
fair statement of the case and evidence to this court. 

Mr. Justice Washington represented the United States, 
as Assistant Solicitor General, in Hirota v. General of 
the Armies, Douglas MacArthur, in which counsel for 
the petitioners represented the petitioners there, 335 
U. S. 876, 338 U. S. 197, 69 S. Ct. 157, 197, 1239, com¬ 
monly referred to as the Japanese cases, and the learned 
Justice is undoubtedly cognizant of the fact that counsel 
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for petitioners here is not in the habit of making mis¬ 
leading statements to a court or presenting any unsub¬ 
stantial issue to any court 

8. Even though petitioners’ brief exceeded the fifty 
page rule, the exceptional circumstances confronting coun¬ 
sel arising out of the order requiring the brief to be 
filed within 16 days, and advancing of the case for argu¬ 
ment, the complexity and large number of errors as¬ 
signed, and the fact that many of the points were new in 
this jurisdiction, and, therefore, adequate briefing was 
desirable and necessary, all of which was stated to the 
court at the hearing in answer to the questions of Mr. 
Justice Edgerton, did not justify the extraordinary action 
of this court in refusing to hear oral argument or to 
read the brief of Appellants. If this court felt that coun¬ 
sel had wilfully transgressed the rule, which is denied, it 
was the duty of the court to appoint new counsel for the 
ten infant petitioners and not to visit on these infants the 
alleged failings of their only counsel. Counsel for peti¬ 
tioners unsuccessfully sought to have the District Court 
appoint counsel because he was a material witness in a 
jury case and this very matter is before this court as¬ 
signed as error. This court has said on several occa¬ 
sions that the court itself owes a duty to infants. 

The brief on behalf of Appellants was not improper. 
It was clear, intelligent, and showed painstaking indus¬ 
try. The large authority cited appeared to be necessary 
when the brief was written because the questions were 
new in this jurisdiction, ten counsel were opposing, there 
was no guide in anything the District Court did, and 
fourteen errors were assigned. Moreover, several ques¬ 
tions were of large general importance to the bar, and 
if the arguments were accepted, might have caused a 
radical change in the practice of disposing of the real 
property of infants in this District. As the Court in a 
“compromise” order in No. 286, Misc. allowed the case 
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to be heard on an informal record, it was desirable that 
the statement of the case should be adequate, especially 
as the trial court made a summary disposition on motion 
for a directed verdict on plaintiffs’ evidence. The state¬ 
ment of the case, points of error, and summary of the 
argument, required 42 pages, and, as the brief was not 
ready until the early hours of the morning on the 16th. 
and last day for filing, counsel put the main argument 
in an annex to the brief with an explanation and suitable 
indexing, because at the eleventh hour counsel did not 
know whether the Clerk would accept for filing a brief 
of more than fifty pages without a previous order waiv¬ 
ing the rule. The nature of this case, the scope of the 
errors, and novelty of the questions presented, did not 
justify the charge of this court that the brief “grossly 
violates’’ the rule; but assuming that it did, this was no 
reason for casting infants out of court without oral argu¬ 
ment and full consideration of the appeal. In writing 
the brief, counsel was only trying to be helpful to the 
court. The large authority collected showed unmistak¬ 
able industry and research. The mere fact, as it ulti¬ 
mately developed, that Appellees filed a brief of only 33 
pages, which does not meet any issue or argument raised, 
is all hindsight; and if counsel had known in advance 
that the other side did not intend to submit an adequate 
brief, but one that endeavored to give a “light” touch to 
the case along with misleading excerpts and references to 
the transcript, then counsel might have written a brief 
half the length of the instant one, but at the sacrifice of 
the large body of authority cited in an effort to be help¬ 
ful to the court and its law clerks. 

In recent months this court has received many briefs, 
especially in administrative cases, which greatly exceed 
the fifty page rule. Prior to the dismissal in this case, 
there was no previous warning from this court that 
drastic penalties would be applied such as is involved in 
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a refusal to hear any argument, refusal to write an 
opinion, and dismissal. Infants cannot be prejudiced in 
their property rights by drastic action of that sort, which 
involves a plain denial of due process of law and an 
attitude not in keeping with the high standards of the 
judiciary. 

Rule 17 (g) of this court, as applied in this case, was 
arbitrary and unreasonable. The rule making power of 
the court cannot be applied in a non-jurisdictional mat¬ 
ter so as to deny the substance of due process of law in 
violation of the Fifth Amendment of the Federal Con¬ 
stitution. 

9. This case involved a serious fraud. Hardly one 
in a hundred of these side, secret deals are ever discov¬ 
ered. When it is discovered and proved, as here, this 
court ought to deal with it, notwithstanding the painful 
duty of passing on the behavior of attorneys. The case 
presents questions of large importance to the parties and 
to the bar generally. It is of sufficient importance to 
justify the consideration of the court sitting in banc, 
even though it be limited to the question of denial of 
due process involved in the present application of Rule 
17 (g). 

10. If the petition for a rehearing is denied, peti¬ 
tioners desire to file a petition for a writ of certiorari in 
the Supreme Court of the United States to review the 
order of dismissal and the constitutional question arising 
out of the denial of oral argument and refusal to con¬ 
sider their brief. To that end they request a stay of 
the mandate for sixty (60) days pending application for 
the writ. In connection with the length of the requested 
stay, the Court will remember that the sole attorney for 
petitioners has carried the entire expense of this case for 
the past eight months and his circumstances were made 
known to this court in No. 286, Misc. For that reason 
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counsel will need the maximum length of stay possible 
in order to meet the expense of the proceeding on cer¬ 
tiorari, but the case will proceed even though it becomes 
necessary to resort to forma pauperis. Petitioners also 
refer to the fact that the petition for certiorari cannot be 
acted upon by the Supreme Court before October, and, 
therefore, the requested stay will not result in unreason¬ 
able delay. 

"Wherefore, petitioners pray that the Court will grant a 
rehearing and the right to oral argument and the con¬ 
sideration of their brief, and that a rehearing be granted 
before the Court sitting in borne, and failing this, that 
the court stay IIS’mandate for sixty (60) days pending 
application by petitioners for a writ of certiorari to the 
Supreme Court of the United States. 

All of which is most respectfully submitted: 

Joan C. Smith, et al., infants, by David 
F. Smith, as father, next friend and 
guardian ad litem in Equity Cause 
59,573, District Court of the United 
States for the District of Columbia, 
and others involved in this class 
action. 

David F. Smith, and as attorney 
for Petitioners. 
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CERTIFICATE OF COUNSEL 


I, David F. Smith, father, next friend and guardian ad 
litem for the respective petitioners, do hereby certify 
that I have read the foregoing petition for a rehearing, 
etc., and that the petition in his opinion as counsel is 
filed in entire good faith, and not for any purpose of 
delay or hindrance in the prompt disposition of this liti¬ 
gation. 


June 22, 1951. 


David F. Smith, 
Attorney for Petitioners. 
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